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bon County exhibit in the Midland 
Empire County Fair in Yellowstone 
County may be appropriated by the 
board of county commissioners and 
must be expended by the county fair 
commission. Such funds are payable 
by the county treasurer on orders 
signed by the president and secretary 
of the fair commission. (Vol. 14, Ops. 
of Atty. Gen., 14.) The disadvantages 
entailed through cost connected in the 
appointment of a fair commission may 
not in this particular instance be off
set by the advantages accruing from 
the services received. Such disadvan
tages, if any, are properly addressed 
to the legislature. The attorney gen
eral's opinion No. 298, Volume 17, is 
inapplicable for the reason that it re
lates. to the authority of the board of 
county commissioners to make appro
priations and not to a consideration 
of the proper agency authorized to ex
pend such funds. 

. Opinion No. 124. 

Nepotism Act-Schools and School 
Districts-Teachers. 

HELD: The employment of a wife 
of a trustee of a school district as a 
teacher violates the Nepotism Act. 

August 25, 1939. 

Miss Frances Schultz 
County Superintendent of Schools 
Ekalaka, Montana 

My Dear Miss Schultz: 

You have submitted the question 
whether the employment of a wife of 
a trustee of a school district as a 
teacher violates the nepotism law. You 
enclosed an opinion from County At
torney Berg dated July 22, 1939, hold
ing that such employment does violate 
the Nepotism Act. 

On March 23, 1933, the attorney gen
eral held that the Nepotism Act applies 
to school districts and school district 
officials. (Vol. IS, O. A. G. 98.) On 
April 25, 1933, he held that a member 
of a school board violates the Nepot
ism Act when he acts to appoint as 
clerk a relative or another member of 
the board. (Id. 128). Again on June 8, 

1933, he gave an opinion to the effect 
that the Nepotism Act applies· to 
school districts. (Id. 163). See also re
cent rulings of the attorney general, 
being opinions numbered 23 and 96 in 
Volume 18, O. A. G., where the for
mer opinions are approved. 

I t is our opinion that the views ex
pressed in the above opinions are cor
rect and that it is not possible to ar
rive at any other conclusion. More
over, since the first of these opinions 
were given the legislature has met 
three times and has not seen fit to 
amend the law. 

Since the law is clear we do not 
think that any question of construc
tion is involved, but if there were, the 
failure of the legislature to act would 
be a further argument in support of 
our construction of law. 

Opinion No, 125. 

Counties-Constitutional Law-Cities 
and Towns-Dedication of 

Streets and Alleys. 

HELD: A County may plat a tract 
of land and dedicate a portion thereof 
for streets and alleys without violating 
Section I, Article XIII of the Mon
tana Constitution. 

August 28, 1939. 

Honorable W. A. Brown 
State Examiner 
State Capitol Building 
Helena, Montana 

Dear Mr. Brown: 

You have submitted the following: 

"The Board of County Commission
ers of Prairie County have taken tax 
deed to a piece of acreage located in 
the center of the corporate limits of 
the Town of Terry. There is no de
mand for this land in its present state 
and the Commissioners wish to plat 
the same into lots and blocks, and then 
sell same in the usual manner. In order 
to plat this land, it is necessary that 
certain streets and alleys be dedicated 
to the public. 

"Can the Commissioners dedicate 
the land for those streets and alleys, 
or would this be considered as a viola-
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tion of Section One of Article Thir
teen of the Constitution of the State of 
Montana relating' to gifts, grants and 
donations ?" 

Section I, Article XIII of the Mon
tana Constitution reads: 

"Neither the state, nor any county, 
city, town, municipality, nOr other 
subdivision of the state shall ever 
give or loan its credit in aid of, or 
make any donation or grant, by 
subsidy or otherwise, to any individ
ual, association or corporation, or be
come a subscriber to, or a sharehold
er in, any company or corporation, 
or a joint owner with any person, 
company or corporation, except as 
to such ownership as may accrue to 
the state by operation or provision 
of law." 

The platting by a county of a tract 
of land into lots, blocks, streets and al
leys, thereby dedicating a part thereof 
for streets and alleys is not in my 
opinion prohibited by said Section I, 
Article XIII for the reason that it does 
not constitute a "grant * * * to any 
individual, association or corporaton." 
It is rather a grant to the public for 
the public use and the fee is vested in 
the public. (Hershfield v. Rocky Mt. 
Bell Tel. Co., 12 Mont. 102, 115, 29 
Pac. 883.) As was said in State ex reI. 
Cryderman v. Wi enrich, et aI., 54 
Mont. 390, 397, 398, 170 Pac. 942, 
"* * * the origin and purpose of the 
restrictions in Section 1, Article XIII, 
are well known. They arose in a time 
when the evils of public aid to rail
roads were notorious; they were in
tended to prevent the extension of 
such aid to either individuals or cor
porations for the purpose of fostering 
business enterprises, whether of a 
semi-public or private nature." Such 
dedication of land for streets and al
leys is not a violation of either .the 
letter or the purpose of the constItu
tion. 

Opinion No. 126. 

Rural Improvements-Lighting 
System-Payments. 

HELD: Section 4586. R. C. M .. 
1935 permits payment of the cost of 
construction of a lighting plant in 

equal payments with interest levies re
duced each year rather than payment 
on the amortization plan. 

Mr. S. L. Kleve 
Chief Examiner 

August 28, 1939. 

State Capitol Building 
Helena, Montana 

Dear Mr. Kleve: 

You have submitted the question 
(1) as to how the assessments should 
be figured under Section 4586, R. C. M .. 
1935, to defray the cost of construct
ing a rural lighting district in Absa
rokee, and (2) whether improvements 
should be included in apportioning the 
cost. 

Section 4586 provides: 

"* * * * The payment of the 
assessment to defray the cost of 
constructing any improvements in 
special improvement districts may be 
spread over a term of not to exceed 
ten years, payment to be made in 
annual installments." 

The statute is not too clear and an) 
interpretation one may place upon it is 
open to argument. I am inclined to the 
view, however, that since no mention 
is made of amortization and ".the cost 
of construction" is to be spread over 
a period of ten years in equal install
ments, that the legislature had in mind 
the original cost as being the cost of 
construction and that such cost may be 
divided into ten equal payments and 
the interest levies reduced each year. 

As to your second question, I refer 
you to Volume 17, Opinions of the At
torney General, Nos. 95, 113. Unless 
the courts have held otherwise we see 
no reason for departing from the views 
there expressed. 

Opinion No. 127. 

County Treasurer. 

HELD: A county treasurer must 
issue his official receipt in triplicate for 
money collected by him, one copy to 
be delivered to the party paying the 
money. one copy delivered to the coun
ty clerk. and the third copy retained 
by him. 
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