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Dear Mr. Murphy: 

Your inquiry of July 29th is in ef
fect, "does the law provide any limit 
on the mill levy that can be made 
upon a fire district in unincorporated 
towns?" 

Section 5148, R. C. M., 1935, provides 
that the board of county commission
ers is authorized to establish fire dis
tricts in any unincorporated town or 
village. The question as to whether or 
not this was mandatory on the board 
of county commissioners came before 
the Supreme Court in the case of State 
v. Board of County Commissioners, 
62 Mont. 69, 71, and in this case the 
court held that this was a matter of 
discretion with the board and not a 
mandatory obligation. The section 
makes provision for the levy of taxes 
for the purpose of buying apparatus 
and maintaining the fire department in 
such district but makes no limit as to 
the amount of levy. In the case cited 
the court went on at some length to 
show a possible abuse of Section 5148, 
in the event it became mandatory upon 
the board to establish such fire dis
tricts, there being nothing limiting the 
number of volunteer firemen nor any
thing in the section pertaining to the 
amount of taxes, so that excessive and 
extravagant taxation would easily re
sult by holding this section a manda
tory obligation. It now serves as a 
method of check upon taxation for 
fire department purposes in unincor
porated towns. This particular section 
was enacted as Chapter 81, Laws of 
1907. The case of State v. Board of 
County Commissioners was decided in 
1921. 

Under Chapter 26, Laws of 1927 
(Sec. 5116.1, R. C. M., 1935), an act 
was passed,. the title of which reads: 
"An Act Authorizing Cities and Towns 
Which Do Not Have a Paid Fire De
partment to Levy a Special Tax Not 
Exceeding Two (2) Mills on the Dol
lar of Assessed Valuation of Property 
in Such Cities and Towns for the sup
port and Maintenance of Volunteer 
Fire Departments and the Purchase of 
Equipment Therefor." This chapter 
has reference to volunteer fire depart
ments and the purchase of equipment 
therefor, whether the same be in in
corporated or unincorporated towns, 
and it is my opinion that the commis-

sioners cannot provide for a levy in 
excess of two mills on the dollar of 
the assessed valuation of the taxable 
property of such city or town. 

Opinion No. 119 

Motor Vehicles-Registration-Recip
roca1 Agreements, in 

Transit Plates. 

HELD: 1. The registrar may en
ter into reciprocal agreements within 
his discretion to cover all types of mo
tor vehicles, subject to limitations in 
statute. 

2. Types of operation subject to 
reciprocal agreement stated. 

3. In transit plates may be subject 
of agreement. 

August 16, 1939. 
Mr. T. F. Walsh 
Deputy Registrar of Motor Vehicles 
Deer Lodge, Montana 

Dear Mr. Walsh: 

You have asked this office for an 
opinion on the following questions: 

1. Under Chapter 93, Laws of 1939, 
what may be included in reciprocal 
agreements on the part of the regis
trar of motor vehicles? 

2. What types of operation could 
be covered to comply with the act? 

3. Is the registrar empowered un
der the act to enter into agreements 
with other states for the use of license 
plates, commonly known as "in transit 
plates"? 

Chapter 93, Laws of 1939, amending 
Sec. 1760.7, R. C. M., 1935, provides: 

"* * * the registrar of motor ve
hicles is authorized and empowered 
to enter into reciprocal agreements 
with any country, state or territory 
exempting from registration and li
censing in Montana of the motor 
vehicle, trailer or semi-trailer of a 
resident of such country, state or 
territory when registered and li
censed therein, when the laws of such 
country, state or territory extend 
the same privilege to, or authorize 
like reciprocal agreements with re
spect to motor vehicles, trailers and 
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semi-trailers registered and licensed 
in the State of Montana and operat
ed by a resident of this state upon 
the highways of such country, state 
or territory. Such reciprocal agree
ments shan not exempt the non-res
ident operator from obtaining the 
temporary permit provided in Sec
tion 1760.2 nor shal1 any such agree
ment exempt any motor truck, reg
istered and licensed under the laws 
of such country, state or territory, 
from registration * * * . Within 
the meaning of this act a 'motor 
truck' is a .vehicle designed, used or 
maintained primarily for the trans
portation of property, or for the 
transportatin of persons or property 
for hire." 

Section 1760.2 provides that the own
er of a registered foreign motor ve
ricle shan apply to the registrar of 
motor vehicles of the state or to the 
sheriff of the first county entered, and 
execute a form or application setting 
out his name, permanent business and 
address. 

The reciprocal agreement, under 
Chapter 93, Laws of 1939, would ap
ply, first, to private passenger cars, 
duly registered in the state from which 
they came, and which are not operated 
for hire. It would apply to passenger 
cars operated by salesmen, carrying 
samples for demonstration, where or
ders are taken but no delivery made. 
It would apply to vehicles coming into 
our state by residents of another state 
with which we have entered into re
ciprocal agreement, where a thirty day 
permit is granted on such vehicles and 
temporary employment in the State of 
Montana is granted to such residents. 
It would apply to motor truck, bus or 
taxicab used to transport the produce 
of the owner thereof through the State 
of Montana to eastern points. It would 
apply to vehicles licensed in such other 
states to come into Montana to pick 
up their own purchased property with
in our state and transport it back to 
their own states. It would apply, sub
ject to a thirty days' limitation, to 
trucks registered in a state granting 
reciprocity for the transportation of 
equipment for servicing such property 
as the owner may have in the State 
of Montana. It would apply to farmers 
entering the State of Montana on oc-

casional trips with their own produce 
to sel1 in the State of Montana. It 
would apply to transportation of per
sons on non-profit excursions such as 
chartered busses and trucks coming 
into the state. It would apply to deal
ers coming into the state with a deal
er's license, when such dealer has been 
solicited to come and demonstrate his 
cars or for caravanning purposes. 
It would apply to the use of "in transit 
plates" used by dealers of other states 
upon cars travel1ing through out the 
state, the plates being upon new ve
hicles transported from the factory to 
distributing points to dealers in Mon
tana, or for transporting such vehicles 
through the State of Montana to bona 
fide dealers in other states. It would 
apply to sheep shearers who own their 
private passenger cars and enter the 
state for the purpose of employment 
for the limited period of time of sheep 
shearing. It wil1 not apply to motor 
trucks, busses or taxicabs operating 
interstate for hire or for compensation, 
nor win it apply to trucks carrying 
sheep shearing equipment. 

Chapter 93, Laws of 1939, leaves the 
making of reciprocal agreements with 
other states entirely with the registrar. 
It is within his discretion to make 
agreements or to refuse agreements. 
When he enters into a reciprocal 
agreement with another state or terri
tory the nature of such agreement de
pends upon his judgment and discre
tion and this discretion should not be 
abused. Reciprocity expresses the act 
of inter-change of favors between per
sons and nations. We reciprocate fa
vors. (Occidental Life Insurance Co. 
v. Holmes, 107 Mont. 48, 50, 8{) Pac. 
(2) 382.) I would say that in entering 
into a reciprocal agreement with an
other state or territory we should ex
tend to such state or territory the 
same courtesies as may be extended to 
the State of Montana by such state or 
territory, subject to the limitations 
provided in the act, that is, the non
resident must register as provided by 
Section 1760.2. The purpose of regis
tration is protection in the event of 
accidents or col1isions. Under the said 
section the Secretary of State is made 
agent of such non-resident entryman 
in the service of process, in the event 
of damages, etc. 
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The said Chapter 93, Laws of 1939, 
also provides another limitation, to
wit: motor trucks. Such motor truck 
as comes within the definition set out 
in the act, being a vehicle designed, 
used or maintained primarily for the 
transportation for hire. 

Opinion No. 120. 

Livestock Sanitary Board-Dairy De
fined-License. 

HELD: Producers of milk who 
sell on own premises to customers who 
bring their own containers are re
quired to have dairy license. 

August 17, 1939. 
Dr. W. J. Butler 
State Veterinary Surgeon 
The Capitol 

Dear Dr. Butler: 

You have submitted for my opinion 
the following: 

"Are producers of milk who sell that 
milk on their own premise to custom
ers who bring their own containers 
with them required to take out a dairy 
license as issued by the Montana Live
stock Sanitary Board?" 

Section 3282, R. C. M., 1935, provides 
for the licensing of milk plants and 
dairies selling milk or cream for pub
lic consumptioin, and as far as perti
nent to this question, reads as follows: 

"It shall be unlawful for the fol
lowing classes of business to operate 
in the State of Montana without 
first securing a license from the live
stock sanitary board, to-wit: 

"1. All dairies selling milk or 
cream for public consumption in the 
form in wnich it is origionally pro
duced and without having been con
verted into some manufactured 
product." 

The purpose of this Act is to protect 
the consumers against unsanitary con
ditions in which the likestock may be 
kept. This board has power to enforce 
sanitary regulations in order that the 
public using dairy products may be 

protected against infectious contagious, 
communicable or dangerous diseases 
which so often accompany milk and 
cream. 

A dairy is defined as a department 
of farming, concerned with production 
of milk, butter and cheese. (Associated 
Industrial Corporation v. Wilson 
(Tex.) 21 S. W. (2) 314,317:) 

Any farm, farmhouse, cow shed, 
milk store, milk shop, or other place 
from which milk is supplied has been 
construed as a dairy. (Wharton Law 
Lexicon.) 

It is my opinion that such a produc
er as is set up in your opinion comes 
within the definition of "dairyman," 
and should take out a dairy license as 
issued by the Montana Livestock San
itary Board. 

Opinion No. 121. 

Schools and School Districts-High 
School Students, Transfer

Bridges. 

HELD: 1. High school students 
may transfer by filing application any 
time prior to September 1. 

2. No supplemental budget for 
transfers on applications made after 
adoption of final budget may be made. 

3. Cost of transfers made between 
adoption of final budget and Septem
ber 1 may not be pro-rated. 

Mr. Phil G. Greenan 
County Attorney 
Cascade County 
Great Falls, Montana 

August 18, 1939. 

My Dear Mr. Greenan: 

You have submitted to this office for 
my opinion the inquiry as to the prop
er method, if any, to be followed au
thorizing the expenditure of funds for 
the transfer of high school students to 
another county where the transfers 
have been made subsequent to the 
adoption of the final budget and prior 
to September 1. 

Section 4, Chapter 217, L. 1939, pro
vides that transfers of high school 
pupils to another county must be au-
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