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Clark v. Zaleski, 253 III. 63, 79 N. E.
272; Frederick v. Goodbee, 120 La.
783, 45 South. 606), and irrespective of whether section 2215, above,
impliedly makes the lien for general
taxes paramount to that of special
assessments (Woodill & Hulse Electric Co. v. Young, 180 Cal. 667, 5
A. L. R. 1296, 182 Pac. 422), the tax
deed extinguishes the lien of the assessment by its express terms, unless such assessments are included
in the term 'taxes' as used in the
section."
This language was quoted with approval in State ex reI. Malott et aI., v.
Board of County Commissioners, 89
Mont. 37, 80, 296 Pac. 1, and in Northwestern Improvement Co. v. Lowry,
104 Mont. 289, 300, 66 Pac. (2) 792.
We must therefore conclude that
should all the land in School District
No. 30 be sold for delinquent taxes and
tax deeds issued, the state would have
no recourse and the lands could not
be subjected to the payments of the
bonds. In view of our answer to this
question, we think that the question of
refunding may be passed because of
practical, as well as legal obstacles.
In the Malott Case, 89 Mont. 37, 95,
our court overruled its earlier decision
in Cosman v. Chestnut Valley Irrigation District, 74 Mont. 111, 40 A.L.R.
1344, 238 Pac. 879, 881, in which they
held that the bonds of the irrigation
district were general obligations of the
district. The Federal Court, on the
other hand, refused to follow the Montana Supreme Court in the Malott Case
in Judith Basin Irrigation District v.
Malott (9th Cir., 1934), 73 Fed. (2)
142. Since the decision of the United
States Supreme Court, however, in
Erie Railroad Co. v. Tompkins (1938),
304 U. S. 64, the Federal Court would
be obliged to apply the state law as declared by the highest state court.
It does not follow, however, that this
money must necessarily be lost to the
public school fund, for such fund is
guaranteed by the State Constitution,
Section 3, Article XI, which reads:
"Such public school fund shall forever remain inviolate, guaranteed by
the state against loss or diversion,
to be invested, so far as possible, in
public securities within the state, in-
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c1uding school district bonds, issued
for the erection of school buildings.
under the restrictions to be provided
by law."
The remedy, however, is through the
legislature as in the case of the Capitol Building Bonds (see Chapter 133,
Laws of 1939), which was recently upheld by our Supreme Court in Lodge
v. Ayers et aI., 108 Mont. 527.
Opinion No. 115
Taxation-State Banks-Insolvency.
HELD: A state bank becoming insolvent and going into liquidation on
June 19 is nevertheless subject to assessment as a state bank on capital
stock and monied capital.
August 11, 1939.
Hon. W. A. Brown
State Examiner, Ex Officio Superintendent of Banks
The Capitol
Dear Mr. Brown:
You have submitted the following
facts and question:
"On June 15, 1939, the Glendive
State Bank, Glendive, Montana, went
into voluntary liquidation and since
that date has not carried on or transacted any business, and is now in process of liquidation under the laws of
this state.
"The County Assessor of Dawson
County has assessed the capital stock
and monied capital pursuant to the law,
as of the first Monday of March of
this year, and it is my understanding
that an attempt will be made to collect the taxes levied. Since the bank
is no longer engaged in business, it
seems to me that it would be inequitable for the Liquidating Officer to be
required to pay taxes upon the capital stock and monied capital upon the
assessment so made for the full year.
"Section 6014.106 provides as follows:
" 'Whenever any bank ceases to do
business as a bank no taxes shall be
levied or collected in accordance
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with the laws governing the assessment of banks, but its property shall
be assessed in accordance with the
laws governing the assessment of
similar property of private corporations.'
"Under this section it seems to me
that the county should collect only
that portion of the year that the bank
was actually engaged in business.
"I wish that you would advise me
whether or not the taxes levied for the
year 1939 upon the capital stock and
monied capital can be collected by the
county treasurer or whether all taxes
shall be levied and collected in accordance with the general laws governing
the assessment of banks, or whether
all of its property shall be assessed in
accordance with laws governing similar property."
Assessment of property is made on
the status existing at 12:00 o'clock M.,
on the first Monday of March each
year. (Section 2002, R. C. M., 1935;
Volume 15, Opinions of the Attorney
General.) There is no exception in the
case of banks. (Section 2067, R. C. M.,
1935.) See also the following opinions
of the Attorney General: 'Volume IS,
p. 307; Vol. 14, p. 12; Vol. 11, p. 265;
also Ford Motor Co., et al. v. Linnane
et aI., 102 Mont. 325, 57 Pac. (2) 803.
The bank was a going concern until
June 15, 1939. On the first Monday of
March, 1939, Section 6014.106 had no
application because the bank was then
solvent and a going concern. We find
no statutory authority for changing
the method of assessment after it has
been made because the bank thereafter
went into voluntary liquidation or became insolvent. The bank is in no better position than the taxpayer whose
home was assessed as of the first Monday in March but burned down on
June 19, or whose livestock may have
become lost or destroyed after it became subject to assessment. Aside
from the fact that we find no statutory authority for applying two methods of assessment, one for the period
when it was solvent and one for the
period of insolvency, we do not think
it would be practical to do so. The
legislature has fixed the first Monday
in March of each year as the time
when the status, as well as the situs of

property becomes fixed for assessment
purposes and this applies to all property.
It is therefore my opinion that the
bank should be assessed for the year
1939 upon the capital stock and monied
capital and that taxes levied on that
basis can be collected by the county
treasurer.
Opinion No. 116
Counties - County Commissioners Offices and Officers-Deputies, Extra-Clerks-Stenographers, Nwnber
and Compensation of.
HELD: 1. County Commissioners
may permit appointment of extra deputies in any office in excess of the
number allowed by law, when in their
judgment the duties of the office require it.
2. Compensation of extra deputies
may be fixed by the Board at any sum,
not to exceed the amount fixed by
statute for regular deputies.
3. The Board may also permit employment of such clerical and stenographic help as it deems necessary to
properly carryon the business of the
county, and fix the compensation
therefor.
August 10, 1939.
Mr. Harold K. Anderson
County Attorney
Helena, Montana
Dear Sir:
You have asked "as to the effect of
Chapter 97, Laws 1939 on the number
of deputies allowed in the offices of the
county treasurer, auditor, assessor and
attorney."
Chapter 97, Laws, 1939, amended
Section 4880, R. C. M., 1935. An examination of Chapter 97 reveals the purpose of the amendment. The only
change made is in the number of deputies allowed county treasurers. Section 4880 prior to the amendment allowed the county treasurer in counties
of the first class two deputies, in counties of the second, third and fourth
class, one deputy and no deputies in
counties of the fifth, sixth, seventh and

