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ing equipment as two separate units 
come within the application of this 
aforesaid section of the statute and the 
license fee should be paid. Since the 
transporting equipment is not used fQr 
transporting for hire, no M. R. C. 
license is required. 

Opinion No. 107 

Department of State Lands and In
vestments-Mortgages-Acceptance 

of Quit Claim Deed by Mortga
gee-Intervening Liens and 
Encumbrances-Duration 

of Lien. 

HELD: The state by accepting a 
quit claim deed from the owner of 
lands mortgaged to the state and by 
failing to renew its mortgage lost its 
interest in the lands mortgaged which 
were sold by the holders of subsequent 
liens and encumbrances. 

July 26, 1939. 

Mrs. Nanita B. Sherlock 
Commissioner of State Lands and In

vestments 
The Capitol 

Dear Mrs. Sherlock: 

Re: Farm Loan No. 901 

Relative to the above farm loan cov
ering the following described lands in 
Phillips County, 

Lots 1, 2, 7, 8, 9 and 10 in Sec
tion Four; Lot 5 of Section Three, 
in Township Twenty-nine, North of 
Range Thirty, E.M.M. and the 
Southeast quarter of the Southeast 
quarter of Section Thirty-three, 
Township Thirty, North of Range 
Thirty, E.M.M. containing 281.96 
acres, 

I wish to report as follows: 

On September 5, 1918, Verna M. 
Johnson 'and Albert D. Johnson, her 
husband, gave a mortgage on this land 
to the State of Montana, securing the 
sum of $1600 at 6% interest due Sep
tember 5, 1928, as appears from Item 
12 of Abstract of Title No. 1229 by 
Phillips County Abstract Company 
certified November 2, 1918. 

In a memorandum of title by Noy
Ian Abstract Company, Malta, Mon
tana, compiled July 14, 1939, I find 
that the above named mortgagors con
veyed their interest in this land to Luis 
Pecora by quit claim deed dated Octo
ber 24, 1927, filed of record December 
19, 1927. Thereafter on May 17, 1928, 
the land was attached by the Havre 
Merchants Association in an action 
against Pecora for $200 interest and 
costs. In June, 1928, the land was 
levied upon by writ of execution in 
this action for $389.38. On August 8, 
1928, it was levied upon by writ of 
execution in an action by James M. 
Johnson v. Luis Pecora and Mary Pe
cora for $388.43. On August 31, 1929, 
it was sold at sheriff's sale to James 
M. Johnson for $402.93. A sheriff's 
deed to purchaser was filed September 
19, 1936, for this sum. 

On June 18, 1929, the State of Mon
tana accepted and on June 27, 1929, 
filed a quit claim deed from Luis Pe
cora and Mary Pecora, his wife. On 
September 12, 1936, James M. J ohn
son gave a mortgage to the Northern 
Montana Association of Credit Men 
of Great Falls, Montana, to secure the 
sum of $800, which was afterwards 
foreclosed and sold to mortgagee on 
May 22, 1937, for $1053.89; lis pendens 
being filed November 12, 1936. 

The question presented is what is 
the present interest of the State of 
Montana in the said lands? (1) Was 
there a merger of the mortgage and 
the fee? (2) If not, is the mortgage 
still valid? The question whether a 
conveyance of the equity to the mort
gagee results in a merger of the mort
gage and fee is primarily one of the 
intention of the mortgagee (41 C. J. 
776, Section 872.) If there was a 
merger the state took the lands sub
ject to the other liens and encum
brances (Id. 775, Sec. 869). If we take 
the position most favorable to the 
state and assume that there was no 
merger, the mortgage nevertheless 
would be no longer a lien for the rea
son that it was not renewed within 
eight years from maturity of the note 
(Section 8267). The mortgage ceased 
to be valid on September 6, 1936, 
eight years after the maturity of the 
note. If we assume that the quit claim 
deed was taken and accepted as a 
mortgage (a position difficult for the 
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state to maintain, since it has assumed 
to be the owner of the land and has 
leased it and accepted the rental ever 
since the deed was given and has not 
attempted to collect the original debt), 
it would be subject to the prior liens 
and encumbrances above mentioned, 
under which the land was sold. 

It is therefore my opinion that the 
state has no interest in said lands. 

Opinion No. 108 

Taxation-Tax Deed-Notice of Appli
cation For-Joinder 'Several 

Tracts in One Notice. 

HELD: In notice of aoplication 
for tax deed a county may include in 
one notice more than one tract of land 
provided the requirements of Section 
2209 are met and each owner or per
son interested can obtain from the no
tice the information required by this 
section. 

Mr. Oscar C. Hauge 
County Attorney 
Havre. Montana 

Dear Mr. Hauge: 

July 27, 1939. 

You have inquired whether in mak
ing application for tax deeds the coun
ty may include in one notice several 
tracts owned by different individuals. 

The requirements of tax notice are 
set out in Section 2209. R. C. M., 1935. 
If the tracts are segregated so as to 
show that the property has been sold 
for delinquent taxes, the date of sale, 
the amount of property sold, the 
amount for which it was sold. the 
amount due and the time when the 
right of redemption will expire or 
when the purchaser will apply for a 
tax deed and all things required by 
Section 2209, we see no reason why 
several tracts may not be included in 
one notice. The form given in your 
letter, while similar to the form set out 
in the statute, does not state (1) that 
the tracts have been sold for delin
quent taxes; (2) does not give the 
date of sale; (3) does not show the 
amount of property sold; and (4) does 
not show the amount for which the 
several tracts were sold, all of which 

are required by this section. We think 
it may be possible to so word a notice 
of application for tax deed to show 
all of these things and meet the re
quirements of the statute. Compare 
Vol. 16, Opinions of the Attorney 
General, 297. 

If the owner or persons interested 
in each tract can obtain from the no
tice the information required by Sec
tion 2209, we see no objection if it 
also contains information concerning 
tracts in which other persons are in
terested. 

Opinion No. 109 

Textbooks-High Schools-Trustees
Special Levies. 

HELD: Section 1199 Revised Codes 
of Montana, 1935 providing for a spe
cial levy to provide free textbooks for 
pupils in the public schools is applic
able both to elementary and high 
school districts. 

July 28, 1939. 
Mr. Harold G. Dean 
County Attorney 
Thompson Falls. Montana 

My Dear Mr. Dean: 

You have asked if a special levy of 
not to exceed $3.50 per student may 
be made on the basis of the average 
number of pupils attending high school 
during the preceding school year for 
the purpose of providing free text
books for high school students. 

Section 1198, Revised Codes of Mon
tana, 1935, is in part as follows: 

"In all school districts of the state, 
and in all high schools, free text
books shall be furnished for the use 
of the pupils thereof • • • *." 

Section 1199, Revised Codes of Mon
tana, 1935, provides the means for rais
ing the money to purchase the free 
textbooks. It is made the duty of the 
trustees of each school district to cer
tify to the county commissioners an 
estimate of the amount of money 
needed to provide free textbooks for 
the' school year and in case the gen
eral fund of the district is insufficient 
the board of county commissioners 
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