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street or al1ey, for the purposes prescribed in the housing authority law,
is a public use.
It is my opinion that if you purchase city blocks from the owner who
dedicated the land within the streets
and alleys to the use of the public,
as provided in Section 4985, supra, you
will thereby become the owner in fee
of such streets and alleys. subject to
the right of the public, under Section
1616. supra. to use the same as rights
of way; and that upon va caton of such
streets and alleys, if you still own such
blocks, you will own the lands within
such vacated streets and alleys in fee
simple absolute, not subject to any
easement of any kind in the public,
arising out of the certificate of dedication.
Opinion No. 106
Motor Vehicles-Licenses-Well
Drilling Machinery.
HELD: 1. A well drilling machine
deriving its power of operation and
transportation from same unit, or from
separate units mounted on same chassis, requires but one license.
2. Such machine and transporting
equipment, being in separate units,
each having its own power, requires
two separate licenses.
July 26, 1939.
Mr. T. F. Walsh
Deputy Registrar
Deer Lodge. Montana
Dear Sir:
Your letter of recent date makes the
following inquiries:
1. When a well drilling machine or
similar equipment derives its power of
operation and transportation from the
same unit. what motor vehicle license
should be paid?
2. When the equipment derives its
power of operation and transportation
from two separate units which. however, are mounted on the same chassis,
what license should be paid?
3. When the well drilling machine
or other equipment and the transporting equipment are two separate units,
each having its Own unit of power
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even though the transporting equipment is obviously not intended for any
use except transporting such equipment, what license should be paid?
Your first and second questions, as
far as our reply is concerned, amount
to the same thing and our answer is:
Section 1759.5, Revised Codes of Montana, 1935, provides in substance that
every person operating a motor vehicle
upon the public highways of the state
shall procure a license therefor and
conspicuously display such license.
The purpose of the license law is the
protection of our highways and the
aiding in improving and building highways. It serves another purpose which
is that of taxaton of the property and
this office in conformity with the legislative act, Chapter 72, Laws of 1937,
issued an opinion, No. 215, page 266,
Volume 17, Opinions of the Attorney
General, to the effect that the situs of
the motor vehicle for taxation purposes shall be the county in which to
pay the license and the taxes. Under
Section 1186.1 a motor vehicle has
been defined as meaning everything on
wheels or runners excepting vehicles
operated exclusively on rails or tracks,
so it is our opinion that the well drilling machines mentioned in Questions
1 and 2 are regarded as one unit and
pay one license fee. There are no
other licenses to be paid on such a
unit used as mentioned in your letter;
that is, no M. R. C. license is required.
Answering your third question, Section 1760, Revised Codes of Montana,
1935, as amended by Chapter 138,
La ws of 1937, provides:
"And be it further provided that
trailers used exclusively in the transportation of logs in the forest or in
the transportation of oil and gas
well machinery, road machinery and
bridge material exclusively, new and
second hand, and trailers used exclusively for the transportation of
road machinery and bridge materials, shall pay a fee of fifteen dollars ($15.00) annually, regardless of
size or capacity."
This is the only provision in the
statute referring to such equipment as
you describe and it is our opinion that
a well drilling machine and transport-
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ing equipment as two separate units
come within the application of this
aforesaid section of the statute and the
license fee should be paid. Since the
transporting equipment is not used fQr
transporting for hire, no M. R. C.
license is required.
Opinion No. 107
Department of State Lands and Investments-Mortgages-Acceptance
of Quit Claim Deed by Mortgagee-Intervening Liens and
Encumbrances-Duration
of Lien.
HELD: The state by accepting a
quit claim deed from the owner of
lands mortgaged to the state and by
failing to renew its mortgage lost its
interest in the lands mortgaged which
were sold by the holders of subsequent
liens and encumbrances.
July 26, 1939.
Mrs. Nanita B. Sherlock
Commissioner of State Lands and Investments
The Capitol
Dear Mrs. Sherlock:
Re: Farm Loan No. 901
Relative to the above farm loan covering the following described lands in
Phillips County,
Lots 1, 2, 7, 8, 9 and 10 in Section Four; Lot 5 of Section Three,
in Township Twenty-nine, North of
Range Thirty, E.M.M. and the
Southeast quarter of the Southeast
quarter of Section Thirty-three,
Township Thirty, North of Range
Thirty, E.M.M. containing 281.96
acres,
I wish to report as follows:
On September 5, 1918, Verna M.
Johnson 'and Albert D. Johnson, her
husband, gave a mortgage on this land
to the State of Montana, securing the
sum of $1600 at 6% interest due September 5, 1928, as appears from Item
12 of Abstract of Title No. 1229 by
Phillips County Abstract Company
certified November 2, 1918.

In a memorandum of title by NoyIan Abstract Company, Malta, Montana, compiled July 14, 1939, I find
that the above named mortgagors conveyed their interest in this land to Luis
Pecora by quit claim deed dated October 24, 1927, filed of record December
19, 1927. Thereafter on May 17, 1928,
the land was attached by the Havre
Merchants Association in an action
against Pecora for $200 interest and
costs. In June, 1928, the land was
levied upon by writ of execution in
this action for $389.38. On August 8,
1928, it was levied upon by writ of
execution in an action by James M.
Johnson v. Luis Pecora and Mary Pecora for $388.43. On August 31, 1929,
it was sold at sheriff's sale to James
M. Johnson for $402.93. A sheriff's
deed to purchaser was filed September
19, 1936, for this sum.
On June 18, 1929, the State of Montana accepted and on June 27, 1929,
filed a quit claim deed from Luis Pecora and Mary Pecora, his wife. On
September 12, 1936, James M. J ohnson gave a mortgage to the Northern
Montana Association of Credit Men
of Great Falls, Montana, to secure the
sum of $800, which was afterwards
foreclosed and sold to mortgagee on
May 22, 1937, for $1053.89; lis pendens
being filed November 12, 1936.
The question presented is what is
the present interest of the State of
Montana in the said lands? (1) Was
there a merger of the mortgage and
the fee? (2) If not, is the mortgage
still valid? The question whether a
conveyance of the equity to the mortgagee results in a merger of the mortgage and fee is primarily one of the
intention of the mortgagee (41 C. J.
776, Section 872.) If there was a
merger the state took the lands subject to the other liens and encumbrances (Id. 775, Sec. 869). If we take
the position most favorable to the
state and assume that there was no
merger, the mortgage nevertheless
would be no longer a lien for the reason that it was not renewed within
eight years from maturity of the note
(Section 8267). The mortgage ceased
to be valid on September 6, 1936,
eight years after the maturity of the
note. If we assume that the quit claim
deed was taken and accepted as a
mortgage (a position difficult for the

