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Sections 3614 and 3619 were enacted 
as Sections 42 and 4i respectively of 
Chapter 216, Laws, 1921, and are in 
pari materia and are to be construed 
together. "\Vhen two sections are part 
of the same legislative enactment and 
treat the same subject matter, they 
are to be construed together." (Ed
wards v. Lewis and Clark County, 53 
Mont. 359: State v. State Board of 
Equalization, 56 ;'IIont. 413; Section 
6935, Revised Codes of Montana, 1935.) 
Then, despite the fact that Section 
3614 relates to inspection of nursery 
stock and Section 3619 deals with the 
licensing of nurserymen and dealers in 
nursery stock, the enumeration of 
"trees, plants, vines, scions or grafts," 
in Section 3614 can be taken to be a 
definition of nursery stock in all places 
where it was used in Chapter 216, 
Laws, 1921. Then in order to determine 
what is meant by "nursery stock" in 
Section 3619. we must turn to Section 
3614. Prior to March 3, 1939, the term 
"nursery stock" would not include 
greenhouse plants and other plants 
grown for what is commonly known' 
as the florists trade, but when the leg
islature eliminated that exemption by 
the passage of Chapter 112, Laws, 
1939. which went into effect March 3, 
1939, those exempted plants would be 
included within the definition of nurs
ery stock. "If it can be gathered from 
a subsequent statute, in pari materia, 
what meaning the legislature attached 
to condition of a former statute, it will 
amount to a legislative declaration of 
its meaning and will govern construc
tion of first statute." (Fergus Motor 
Co. v. Sorenson, 73 Mont. 122.) The 
amendment to Section 3614 by Chapter 
112, Laws. 1939, is in effect a declara
tion of a legislative intent to include 
greenhouse plants in the class requir
ing inspection and in amending Sec
tion 3614 all statutes in pari materia 
relying on the definition of nursery 
stock set forth in Section 3614 were 
also amended. 

My opinion is that the enactment 
of Chapter 112, Laws, 1939, changes 
the definition of "nursery stock" as 
that term is used in Section 3614 and 
authorizes and requires the licensing 
of dealers in "greenhouse plants" as 
well as "trees, plants. vines, scions or 
grafts." However, the amendment is 
not so broad as to include dealers in 
cut flowers. Cut flowers are not in
cluded in either the statutory definition 

of nursery stock or in the common un
derstanding of the term and dealers in 
cut flowers only are not subject to the 
license imposed by Section 3619. (See 
Hill v. Georgia Casualty Co., (Tex.) 45 
S. W. 2d, 566, 567; Atty. Gen. v. State 
Board of Judges, 38 Calif. 291, 295.) 

2. "When chain stores deal in nurs
ery stock must they take out a license 
for each separate store or may they 
take out a single license covering the 
opera tons of all their stores?" 

I am of the opinion that the statute 
indicates a legislative intent to require 
each separate establishment to secure 
a nurseryman's license in order to 
deal in nursery stock. Therefore, each 
unit of a chain store system should be 
licensed in order to sell nursery stock. 

Opinion No. 105 

Housing Authority-Streets and Al
leys-Cities and Towns-Dedi

cation, Owner of Fee Title. 

HELD: Dedication of streets TO 
THE USE OF the public, as provided 
in Section 4985, R. C. M., 1935, creates 
only an easement or right of way, 
which is lost upon vacation of such 
street by the city. 

July 26, 1939. 

Great Fal1s Housing Authoriy 
Great Fal1s, Montana. 

Gentlemen: 

You have submitted to this office, 
for an opinion, the question as to 
whether or not, by a certificate of dedi
cation, on the plat of an additional 
townsite to the town or townsite of 
Great Fal1s, Montana, title in fee to 
the land covered by the streets and 
alleys shown on the plat passed to the 
public, and whether or not upon the 
vacation of any of the streets or al1eys 
shown on such plat the fee title to the 
vacated streets and alleys would revert 
to the dedicator. 

Section 4985, R: C. M., 1935, pre
scribes a form of certificate of dedica
tion to be executed by one platting his 
land as a townsite or addition thereto. 

This section requires, in effect, that 
the lands included in streets and alleys 
shall be granted and donated "to the 
use of the public forever." 
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In Hershfield v. Rocky Mt. Bell Tel. 
Co., 12 Mont. 102, 115, our Supreme 
Court held that the fee to the land 
covered by a street once established 
is vested in the public because the 
form of dedication required by the 
above section is equivalent to a deed. 
To the same effect is Kipp v. Davis
Daly Copper Co., 41 Mont. 509, 516. 
See also dictum to the same effect in 
Faucett et at. v. Dewey Lumber Co., 
82 Mont. 250, 258. 

It is my opinion that in the foregoing 
cases sufficient stress was not placed 
upon two very important words in 
Section 4985, supra, and I feel satis
fied that the attention of the court 
was not caned either to Section 1612 
or Section 1616, R. C. M., 1935. 

It is the general rule that a statu
tory dedication operates to convey only 
an easement, except where the statute 
declares that a fee shan pass; and that 
in order that a fee shall pass, it is nes
essary that the statute shall plainly so 
declare. See: 

Elliott on "Roads and Streets" 
(2nd Ed.), p. 125; 

29 C. J. 541; 

Thompson on "Title to Real Prop
erty", Sec. 105, p. 128. 

It is to be observed that Section 
4985, supra, does not provide that the 
lands constituting streets and alleys 
shaH be granted and donated to the 
public, but only TO THE USE of the 
public. Hence there is no provision, 
plain or otherwise, in the Montana 
statute on dedications of this charac
ter, providing that the fee to the 
streets and alleys shan pass to the 
public. In order to show that there 
was an entire absence of legislative 
intent that the public should acquire 
title in fee under the above provision 
the same legislature which enacted 
Section 4985, supra, enacted Section 
2600 of the Political Code of 1895, 
which, with a slight amendment not 
pertinent here, is practicaHy identical 
with Section 1612, R. C. M., 1935, and 
which provides that aH * * * roads 
* * * streets, alleys * * * dedicated 
* * * to the public * * * are public 
highways, and at the same session of 
the legislature there was enacted what 
is now Section 1616, R. C. M., 1935, 
which provides that by taking or ac
cepting land for a highway the public 

acquires only the right of way and 
the incidents necessary to enj oying 
and maintaining the same * * *. 

From the foregoing it is clear that 
it never was the intention of the legis
lature that upon the dedication of 
&treets and alleys the title in fee to 
the same should pass to the public. 

In view then of the specific language 
used in the certificate of dedication 
provided by Section 4985, and the con
temporaneous section defining streets 
and alleys as highways, and the limi
tation in Section 1616, supra, upon the 
extent of the interest received by the 
public under a certificate of dedication, 
I am inclined to the belief that our 
court, in a proper case, upon its atten
tion being directed to these statutory 
provisions and to the general rule ob
taining with respect to the effect of 
statutory dedications, would hold that 
by such a certificate above mentioned 
only an easement was or is conveyed 
to the public. 

In line with the foregoing reasoning 
it is my opinion that upon the vacation 
of a street or alley the easement is lost 
and the whole title to the land vacated 
reverts to the owner who dedicated, 
and through him to his grantees. own
ing the property adjoining the land va
cated. 

My conclusions, as above stated, are 
fortified because of the liberal and en
lightened position taken by the Su
preme Court in the last few years, 
which indicates an abandonment of a 
former position by which there seemed 
to be too much adherence to the letter 
of the law to the disadvantage of the 
spirit of the law. 

The law under which you were or
ganized and incorporated was recently 
sustained by our Supreme Court as 
constitutional in all of its aspects, as 
was the companion statute, Chapter 
138 of the Laws of 1935, which pro
vides for the cooperation between mu
nicipalities and housing authorities. 

In fact, our Supreme Court has, by 
writ of mandamus, compelled a city 
government to advance to a housing 
authority the funds necessary to meet 
the first year's expenses of such au
thority. 

Your organization is a creature of the 
city, in effect, and is defined by the 
law to be a public body and a body 
corporate and politic. It can exist only 
for public purposes, and surely the use 
by a housing authority of a vacated 
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street or al1ey, for the purposes pre
scribed in the housing authority law, 
is a public use. 

It is my opinion that if you pur
chase city blocks from the owner who 
dedicated the land within the streets 
and alleys to the use of the public, 
as provided in Section 4985, supra, you 
will thereby become the owner in fee 
of such streets and alleys. subject to 
the right of the public, under Section 
1616. supra. to use the same as rights 
of way; and that upon va caton of such 
streets and alleys, if you still own such 
blocks, you will own the lands within 
such vacated streets and alleys in fee 
simple absolute, not subject to any 
easement of any kind in the public, 
arising out of the certificate of dedi
cation. 

Opinion No. 106 

Motor Vehicles-Licenses-Well 
Drilling Machinery. 

HELD: 1. A well drilling machine 
deriving its power of operation and 
transportation from same unit, or from 
separate units mounted on same chas
sis, requires but one license. 

2. Such machine and transporting 
equipment, being in separate units, 
each having its own power, requires 
two separate licenses. 

Mr. T. F. Walsh 
Deputy Registrar 
Deer Lodge. Montana 

Dear Sir: 

July 26, 1939. 

Your letter of recent date makes the 
following inquiries: 

1. When a well drilling machine or 
similar equipment derives its power of 
operation and transportation from the 
same unit. what motor vehicle license 
should be paid? 

2. When the equipment derives its 
power of operation and transportation 
from two separate units which. how
ever, are mounted on the same chassis, 
what license should be paid? 

3. When the well drilling machine 
or other equipment and the transport
ing equipment are two separate units, 
each having its Own unit of power 

even though the transporting equip
ment is obviously not intended for any 
use except transporting such equip
ment, what license should be paid? 

Your first and second questions, as 
far as our reply is concerned, amount 
to the same thing and our answer is: 
Section 1759.5, Revised Codes of Mon
tana, 1935, provides in substance that 
every person operating a motor vehicle 
upon the public highways of the state 
shall procure a license therefor and 
conspicuously display such license. 
The purpose of the license law is the 
protection of our highways and the 
aiding in improving and building high
ways. It serves another purpose which 
is that of taxaton of the property and 
this office in conformity with the legis
lative act, Chapter 72, Laws of 1937, 
issued an opinion, No. 215, page 266, 
Volume 17, Opinions of the Attorney 
General, to the effect that the situs of 
the motor vehicle for taxation pur
poses shall be the county in which to 
pay the license and the taxes. Under 
Section 1186.1 a motor vehicle has 
been defined as meaning everything on 
wheels or runners excepting vehicles 
operated exclusively on rails or tracks, 
so it is our opinion that the well drill
ing machines mentioned in Questions 
1 and 2 are regarded as one unit and 
pay one license fee. There are no 
other licenses to be paid on such a 
unit used as mentioned in your letter; 
that is, no M. R. C. license is re
quired. 

Answering your third question, Sec
tion 1760, Revised Codes of Montana, 
1935, as amended by Chapter 138, 
La ws of 1937, provides: 

"And be it further provided that 
trailers used exclusively in the trans
portation of logs in the forest or in 
the transportation of oil and gas 
well machinery, road machinery and 
bridge material exclusively, new and 
second hand, and trailers used ex
clusively for the transportation of 
road machinery and bridge mate
rials, shall pay a fee of fifteen dol
lars ($15.00) annually, regardless of 
size or capacity." 

This is the only provision in the 
statute referring to such equipment as 
you describe and it is our opinion that 
a well drilling machine and transport-
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