105

OPINIONS OF THE ATTORNEY GENERAL
We are not at liberty to insert in the
statute the words "actually spent in
the performance of official duties," so
that the statute would read: ":\Iembers of the legislative assembly hereafter elected shall receive ten dollars
per day, actually spent in the performance of official duties, payable weekly,
during the session of the legislative
assembly."
In Maki v. Anaconda Copper Mining Co., 87 Mont. 314. 287 Pac. 170,
our court, speaking by Mr. Justice
Matthews, said (p. 324):
"N 0 rule of construction can justify
the disregard of the plain mandate of
the law. 'In the construction of a
statute the office of the judge is simply
to ascertain and declare what is in
terms or in substance contained therein, not to insert what has been
omitted, or to omit what has been
inserted.
(Sec. 10519, Rev. Codes
1921).'
(Chmielewska v. Butte &
Superior Min. Co., above.)"
See also our opinion given to till"
Board of Examiners in Accountancy,
dated April 1, opinion No. 79, Volume
17, Opinions of the Attorney General,
and the cases therein cited.
In State ex reI. Cutts v. Hart. 56
Mont. 571, 185 Pac. 769, our Supreme
Court said (p. 574):
"The right of a public officer to
compensation for the performance of
duties imposed upon him by law does
not rest upon contract. but is incidental to the right to hold office.
(McGillic v. Corby, 37 Mont. 249.
17 L. R. A. (n.s.) 1263,95 Pac. 1063;
22 R. C. L., p. 525 et seq.)"
This is in accord with the general
rule of law stated in 22 R. C. L. 525.
cited by our court. It is expressed as
follows by the textwriter:
"It is a well established principle
that a salary pertaining to an office
is an incident of the office itself, and
not to its occupation and exercise. or
to the individual discharging the
duties of the office."

It is our understanding that it has
been the practice for years to pay the
salaries of the members of the legis la-

tive assembly although they have been
unable to attend the sessions. During
the Twentieth Session, (1927) Senator
. John L. Scofield of Powder River
County, was too ill to attend that session, and died March 9, 1927. He was
paid his salary regularly during the
session. Many other instances might
be given of the payment of salaries
although the members of the legislative
assembly were too ill, or otherwise
unable to attend. According to my
understanding this has been the practice for years. The legislature has
never seen fit to disturb it by amending
the law.
You state that Senator Eaton did not
take the oath of office at the beginning
of the legislative assembly. Senator
Eaton was a holdover and took his
oath of office in 1935. \Ve believe that
there can be no question as to his
having qualified by taking the oath of
office.
It is therefore my opinion that Senator Eaton is entitled, under the provisions of said Section 74, R. C. M.
1935, to his salary for the full legislative assembly and that you should release to him the warrants drawn to his
order.
Opinion No. 95.
Counties-Leased Property-Distribution of Proceeds.
HELD: Proceeds of property leased
by the county must be distributed according to the provisions of Chapter
152, Laws of 1937.
April 30. 1937.
H on. S. L. Kleve
State Examiner
The Capitol
Dear Mr. Kleve:
You have inquired as to how the
nroceeds of property acquired by tax
deed shall be distributed. in view of
Chapter 152, Laws of 1937. Inasmuch
'IS Chapter 152 covers only property
leased by the county, the distribution
of the proceeds of property otherwise
dealt with than by lease is not invol\'ed,
': nd distribution in such cases should
'le made as heretofore pointed out in
)\lr opinions No. 184 and 310, Volume
16, Opinions of the A ttorney General.
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So far as property leased is concerned, distribution must be made according to said Chapter 152, as that
chapter is the last word of the legislature on the subject. It will be noted
that the property affected is not only
property acquired by tax deeds but
property "however acquired" and that
phrase is broad enough to include all
property, even personal property, when
leased.
While it is apparent that the legislature, in reviving Section 4465.27, R. C.
M. 1935, by amending it, as provided
in said Chapter 152, had in mind the
authorization of long term leases on
coal lands, since the first part of the
chapter is copied verbatim from said
section amended, we cannot say that
the legislature did not intend to do
what it actually did; therefore, Section
4465.27 is revived so far as leased
property is concerned.
Opinion No. 96.
Milk Control Board-Power of BoardCollection Local Assessments.
HELD: The Montana Milk Control
Board is not authorized to require
dairymen licensed by the state board
to pay into the secretary-treasurer of
the local associations the annual dues
assessed by such local associations.
April 30, 1937.
Mr. G. A. Norris
Commissioner. Montana Milk
Control Board
The Capitol
Dear Mr. Norris:
You have asked my opinion on the
following:
"Under chapter 241 of the political
codes, Revised Codes of 1935, does the
Montana Milk Control Board have
the authority to require dairymen licensed by the state board to pay into
the secretary-treasurer of the local
associations, the annual dues assessed
by such local association?
"These dues are assessed by the
local dairymen's associations to assist
them in carrying on the work of the
local association. in cooperation with
the state board."

Although, under Section 2939.6, R.
C. M. 1935, the board shall not execute
its 'powers in any market, except upon
written application of an association
organized under regulations satisfactory to the board, I am unable to find
anything in the Milk Control Act which
would authorize the board to assume
the responsibility of requiring dairymen, licensed by the state board, to
pay into the secretary-treasurer of the
local associations the annual dues assessed by such local association. This
would, in effect, make the Montana
Milk Control Board a collector of local
dues and I think this is beyond the
authority given to such board.
Opinion No. 97.
Taxation - Special Improvement Assessments - Counties - CitiesLien on Tax Deed Lands.
HELD: The county must pay improvement taxes and assessments due
on tax deed lots acquired by it from
the surplus proceeds from sale of such
lots.
Special improvement taxes are a lien
on city lots taken by county on tax
deed.
May 4. 1937.
Mr. George F. Higgins
County Attorney
Missoula, Montana
Dear Mr. Higgins:
You ask our opinion on the following
facts: It appears that the County of
Missoula took tax deeds to certain lots
in the City of Missoula on December
15, 1936. Improvement district taxes
were levied by the City of Missoula by
virtue of improvement districts created
from the years 1922 to 1930. It appears
also that there were city general taxes
levied against all of these lots.
From the facts stated, it appears that
the County of Missoula sold these lots
which they had acquired by tax deed,
and received a sum of money from the
sale thereof in excess of the amount of
taxes owing the County of Missoula.
The question involved has reference to
the disposal of this surplus money, and
whether or not the entire amount. including the surplus. shall be retained
by the County of Missoula or paid to
the City of Missoula.

