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it has been the practice, ever since said
contingent fund was abolished, for
counties to pay salaries of probation
officers out of the general fund.
In view of this practice, extending
over a period of twelve years, and in
view of the apparent mistake of the
person who drafted Chapter 117, it is
my opinion that the Legislature did not
intend to re-establish the contingent
fund which had been expressly abolished, but that the Legisalture intended
rather that the salaries of probation
officers should be paid out of the general fund, in accordance with the practice which had been in operation for so
many years.
Opinion No. 88.
Livestock - Inspection at Destination.
Discretion of Livestock
Commission.
HELD: Livestock commission has
discretion to authorize shipments of
livestock by trucks and inspection at
destination.
Livestock commission may prescribe
reasonable terms and conditions relating to shipments of livestock by truck.

that a certain procedure is required by
the second paragraph of this section
where shipment is made other than by
railroad, does not, in my opinion, in
any way relate to, or limit the discretion given to the Livestock Commission by the sentence above quoted.
Your second question, whether the
Livestock Commission may set up the
conditions under which shipments may
be made by truck, if the Commission
has discretion to permit such shipments, is rather difficult to answer because you have not specified the conditions. \Ve cannot, therefore, answer
your question, except to say in general
that in our opinion, since the Livestock
Commission has discretion to authorize
the shipment of livestock by truck, it
may prescribe such reasonable terms as
may be necessary in order to carry out
the definitely expressed will or purpose
of the Legislature. See State v. District Court, 103 Mont. 487, 63 Pac. (2)
141. and cases cited in Paragraph 8
thereof.
Opinion No. 89.
Children - Delinquents - State Vocational School for Girls - Continuing
Jurisdiction of Committing Court.

April 17, 1937.
Mr. Paul Raftery
Secretary, Montana Livestock
Commission
Helena, Montana

HELD: The court committing a
juvenile delinquent to the State Vocational School for Girls retains jurisdiction over her and may order her release
at any time, when good cause appears
therefor.

Dear Mr. Raftery:
You have requested my opinion as to
whether the Livestock Commission has
authority to permit the shipment of
livestock by truck to a livestock market
subject to brand inspection at destination.
Section 3324, as amended by Chapter
133, Laws of 1937, provides:

April 15, 1937.
Mrs. Harriet Adams
Superintendent
State Vocational School for Girls
Helena, Montana

"* * * that the Livestock Commission may in its discretion authorize
said shipments to be made without
said inspection, in the event there is
an inspection made at destination by
a regularly employed stock inspector."
By this provision the Livestock Commission is given a broad discretion
without any exception in case of shipment of livestock by trucks. The fact

Dear Mrs. Adams:
You have submitted to this office the
question of whether or not a girl once
committed to the State Vocational
School for Girls can be discharged,
released or placed upon parole by order
of the court that committed or sentenced her to said institution.
Section 12539, R. C. M. 1935, provides: that each girl committed to
said institution shall remain there until
she arrives at the age of 21 years, unless paroled or legally discharged, subject to the right of the executive board
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to discharge her under certain conditions at the age of 18 years.
Section 12540 has reference to the
commutation of her sentence.
Section 12078 provides that in all
prosecutions for crimes, the court may
suspend the execution of a sentence
and place the defendant on probation
in the manner hereinafter provided.
This section specifically provides that
nothing in this act shall in any manner
effect the laws providing the method
of dealing with juvenile delinquents.
It has been held by our Supreme Court,
under Section 12078, that where the
court suspends the sentence, the power
to do so must have been exercised at
the time the sentence was pronounced,
the theory being that if the sentence is
suspended at the time of the rendering
of the judgment, the suspension of the
sentence is a part of the judgment
itself, but after the defendant has been
sentenced to the institution, the court·
loses all powers to suspend the sentence.

This section further provides:
"It being the intention of this act
that no child shall be taken away or
kept out of his home or away from
his· parents or guardians any longer
than is reasonably necessary to preserve the welfare of the child and the
interest of all this state," "And provided the court could from time to
time cite into court the person, institution. association or society to
whose care any delinquent child has
been awarded and require him or it
to make a full, true and perfect report
as to his or its doings in behalf of
said child; and it shall be the duty of
such person, institution or association
within ten days after such citation to
make such report * * * and upon the
hearing of such report * * * the
court may if it sees fit take such child
from said person or institution, association or society and place it with
another, or restore such child to the
custody of its parents or former
guardian or institution."

State ex reI. Foot v. The District
Court. 72 Mont. 374;
State ex reI. Bottomley v. District
Court, 73 Mont. 54l.

In other words, the intention of the
law is that the court shall never lose
jurisdiction of the child; that the judgment entered by the court was a continuing order, with a duty imposed
upon the court, more or less. of the
nature of a guardian and ward. and as
the language of Section 12288 specifically says, it is the intention of the law
that no child should be taken away or
kept out of its home any longer than
is reasonably necessary to preserve the
welfare of the child and interest of the
state. When it is properly called to
the attention of the court that it would
be for the welfare of the child and the
state that the said child should be released from said institution, then it is
the intention of the law that the committing judge. in a judicial manner,
may determine this situation, and if it
is deemed proper. order the child released.
The statute in itself specifically provides that the jurisdiction of the court
over the child shall continue until the
court shall otherwise decree, and to
hold that the court be divested of jurisdiction of the child upon making its
order would be to attempt to nullify
the statute.
Section 12539 specifically provides
that the girl shall remain at the institution unless paroled or legally discharged. That the said section con-

.

Section 12288 has reference to delinquent children, and provides most of
the procedure and jurisdiction of the
court in reference to such delinquents.
It is our view that under Section 12288
it is intended that the court shall have
continuing jurisdiction over said child,
and the child or juvenile occupies the
status of ward to the court, and the
sections dealing with the suspension of
judgments in criminal cases, and particularly Section 12078. expressly excepts irom the provisions therein juvenile delinquents. We find this language
in Section 12288:
"Where the parents or guardians
are unfit for the custody of said child
or unable to control said child, the
court may deem the child to be the
ward of the court. as far as his person
is concerned; and in all cases where
any child has been declared to be the
ward of the court, the authority of
the court over its person shall continue until the court shall otherwise
decree, and the court may adopt all
rules and regulations that may be
needed to carry out the provisions of
this act."

100

OPINIONS OF THE ATTORNEY GENERAL

templates that the court has jurisdiction of said girl and has the right to
make such orders as may be deemed
necessary, after her commitment, is
apparent.
Therefore, it is my opinion that a
girl committed to the State Vocational
School for Girls can be discharged, or
released, by order of the committing
court.
Opinion No. 90.
School Districts - Taxation - Special
Levies-Qualification of Electors.
HELD: Upon the question of special levy in school districts. any taxpayer, owning either real or personal
property, whose name appears on the
last completed assessment roll, and
who possesses all other qualifications,
may vote.

April 19. 1937.
NIr. Jack L. Rider
Troy, Montana
Dear Mr. Rider:
You have asked our opllllon as to
who has the right to vote on a tax levy
in a first, second. and third class school
district. This office does not render
opinions to individuals. but only to the
board of county commissioners and
the county attorney in the counties,
ordinarily, but inasmuch as this is a
matter that affects the school districts
of your county, we are making an
exception to that rule.
Section 1219, R. C. .\1. 1935, provided
that whenever the board of any district
desires to raise money in excess of the
ten mill levy allowed by law for certain
purposes, it shall submit the question
of such additional levy to the legal
voters of said district, who are tax
payinR' freeholders therein.
Section 1223, R. C. M. 1935, has
reference to the qualifications of such
electors. Section 1219 was amended
by Chapter 120, 1925 Session Laws,
which provided that the board should
submit the election to the legal voters
of said district. who are tax paying
freeholders therein. except in third class
districts. where the questions should be
submitted to the legal voters of said
district. who are taxpayers therein.

Section 1219, R. C. M. 1935, being an
amendment to Chapter 120, supra, provides that the board of trustees of any
district who desire to submit a special
levy for the purposes therein named,
shall submit the .same to the qualified
voters residing in the district who are
taxpayers upon the property therein.
whose names appeared on the last completed assessment roll of the county for
state, county, and school taxes. Section 544 provides who are taxpayers.
and any person who has paid a tax
upon property assessed on county or
city assessment rolls next preceding the
election constitutes a taxpayer at such
election.
Section 1223, R. C. 1\1:. 1935, provides
the manner in which a voter may be
challenged, and among the provisions
therein. sets forth that the voter may
be required to swear that he is a tax
paying freeholder on the last assessment rol1, except in third class districts
the word "taxpayer" is substituted for
"tax paying freeholder."
In other words. Section 1223 would
indicate that in a first and second class
district, the elector must be a tax paying freeholder, while in a third class
district the elector need only be a taxpayer. If he paid taxes upon personal
property, he would be a taxpayer.
However, inasmuch as Section 1 of
Chapter 120 of the 1925 Session Laws
was amended by Chapter 144 of the
1935 Session Laws, in the event that
there is any conflict between Sections
1219 and 1223, then Section 1219, being
the last amended, will take precedence.
Your attention is called to the following language in Section 1223:
"In all districts of the third class, in
administering said oath or affirmation.
the judges must suestitute the word
'tax-payer' for the words 'taxpaying
freeholder'."
Therefore. it is my OpInIOn that any
person who is a qualified elector residing in the district, who is a taxpayer
upon property therein. whether or not
the same be real or personal property,
and whose name appears upon the last
completed assessment roll, is entitled
to vote upon the question of a special
levy.

