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certain license fee, to engage in and
operate certain kinds of games. This
amendment does not declare, nor attempt to declare, that those games
which may be operated and licensed
are not gambling. The amendment
does permit and authorize certain kinds
of gambling. In other words, the games
permitted to be operated continue to be
gambling, but are legalized.
Section 11179 has not been repealed,
nor amended, by Chapter 153, expressly or by implication, and while the city
or town generally has the power to
license such occupations or businesses, as are licensed by the state,
inasmuch as the amendment did not
expressly or impliedly repeal or amend
Section 11179, it follows that a city or
town has no authority to regulate any
of the licensed games provided for in
Chapter 153.
It was the purpose and intent of
Chapter 153 to stimulate trade by authorizing business to engage in the
operation of certain gambling. To impose a multitude of license fees upon
these trade stimulators would in effect
retard rather than stimulate business.
It appears that it was not the intention
of the Legislature to create heavy
taxes upon the persons who operate
gambling by the use of trade stimulators.
Therefore, it is my opinion that a
city or town is without authority to
regulate, through ordinances. gambling
or gambling houses, and the only license fee that may be imposed upon
persons who are gambling in the manner provided for by Chapter 153 shall
be the license as is provided therein.
Opinion No. 84.
Improvement Districts-Rural Improvement Lighting System.
HELD: I n figuring the assessed
value of lands for a rural improvement
lighting system, the value includes the
buildings and improvements on the
land.
April 14, 1937.
lVlr. P. R. Heily
County Attorney
Columbus, Montana
Dear Mr. Heily:
You have requested my opinion as to
whether, in assessing lands for a rural
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improvement lighting system, improvements should be considered in the value
of the lands.
Section 4601.1, R. C. M. 1935, provides:

" * * * The cost of said service to
said rural improvement district may
be apportioned among the various
tracts of land within said improvement district in proportion to the
assessed value of said lands as determined by the said board of county
commissioners, and before the first
Monday of September of each year,
the board of county commissioners
shall pass, and finally adopt, a resolution levying and assessing all the property within the district, an amount
equal to the whole cost of maintaining said lighting system, and the same
shall be proportioned against the several tracts of land in said district as
provided herein. * * *"
The theory on which special assessments are levied on property for local
improvements is that the property assessed has been specially benefitted by
the improvement and that those whose
property is thus enhanced, and who
have received the benefit of the improvement, should pay the cost. (44
C. J. 483, Section 2808.)
While Section 2002.2 requires that
the assessor, in valuing and assessing
real estate, shall also value and assess
all buildings, structures and other improvements, such improvements are
considered a part of the land and the
total represents the assessed value of
the land. This procedure in making
the assessment is no doubt for the purpose of preventing such improvements
from escaping taxation.
Certainly on the' theory of benefits
derived, all of the property is enhanced.
This would be especially true in case
of a lighting system, which would be
of peculiar benefit to dwellings and
other buildings. Such lighting system
would be of potential value only so far
as unimproved property is concerned.
It is my opinion therefore, in the absence of express exemption, that the
Legislature intended that buildings and
other improvements should be considered as a part of the land in determining the assessed value. (61 C. J. 645,
Section 795.) It is of interest to note
that the area of tract, or frontage of
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tract, as a basis for assessment, is used
in case of city improvements. See
Section 5238, R. C. M. 1935. The Legislature, however, saw fit to apply a
different basis for assessment in case
of rural improvements in the nature of
a lighting system, as provided by said
Section 4601.1.

Section 1760, as amended by Chapter
138, Laws of 1937, provides:

Opinion No. 85.

"Motor vehicles, weighing twentyeight hundred and fifty (2850) pounds,
or under, other than motor trucks,
five dollars ($5.00);
"Motor vehicles, weighing over
twenty-eight hundred and fifty (2850)
pounds, other than motor trucks, ten
dollars ($10 00); * * *
"Trailers and semi-trailers, over
one thousand (1000) pounds and not
over one (I) ton, two dollars ($2.00);
"Trailers and semi-trailers, over
one (1) ton and less than two (2)
ton capacity fifteen dollars ($15.00);
over two (2) ton and less than three
(3) ton capacity, twenty dollars
($20.00); over three (3) ton and less
than four (4) ton capacity, twentyfive dollars ($25.00); over four (4)
ton and less than five (5) ton capacity, thirty dollars ($30.00); over
five (5) ton capacity, two hundred
dollars ($200.00); provided that trailers owned by farmers and used in the
transportation of his own livestock
and his own farm produce with a five
ton (5) capacity or more, shall be
excluded from such provisions and
the fee shall be five dollars ($5.00).

Motor Vehicles - Caravanned CarsLicense Fees - Constitutional LawEqual Protection of the Law.
HELD: I. Caravanning cars are
subject to regular license fees while
being driven on the highways.
2. Towed cars are not trailers and
are subject to regular license fees
while being towed on the highways.
3. The $2.00 license fee for trailers
of one ton capacity is based upon capacity rather than weight of trailer.
4. That part of statute fixing the
license fee at only $5.00 on trailers of
five tons or more capacity operated by
farmers while trailers of lesser capacity
operated by farmers for the same purpose are required to pay a larger license
fee is unconstitutional as class legislation.
April 2, 1937.
Mr. Thomas C. Colton
County Attorney
Wibaux. ?l10ntana
Dear 1\1r. Colton:
You have submitted a request from
the county treasurer for an opinion
upon the following questions:
"1. Are caravanning cars, (each
driven car towing another car) subject to license laws?"
This question has been answered in
the affirmative in Opinion No. 168,
Volume 16, Opinions of the Attorney
General, p. 172. The amendment to
Section 1760, R. C. M. 1935, would in
no way affect the opinion there given.
"2. If so how are license fees to
be computed on the driven car? How
on the towed car? If the towed car
is to be licensed as a trailer how shall
its capacity be computed?"

"Registration fees shall be paid
upon registration or re-registration of
motor vehicles, trailers, semi-trailers
and dealers in motor vehicles or automobile accessories in accordance with
this Act, as follows: * * *

**

*"

Of course there would be no question
so far as the driven car is concerned.
It would pay the regular license fee
provided by the statute. It will be
noted that the Act was amended so
that the fee for trailers is figured on
capacity of the trailer rather than on
the weight of the trailer. A trailer
must therefore be defined as a towed
vehicle designed for carrying a load
according to tonnage or capacity and
would not include passenger motor vehicles designed to carry passengers according to the number rather than
weight. Since the towed cars cannot
be classified as trailers they must be
classified as regular motor vehicles and
be required to pay the regular license
fee.

