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"2. If a sheriff has a warrant for
" man and travels fifty miles by car
and finds his man, arrests him and
returns fifty miles to his office, both
eating a seventy-five cent meal en
route, what then should his charge
be?"
The sheriff would be entitled to
the following:

Mileage 100 miles at S3/,¢
per mile ............................... .
Meal for sheriff ................... .
Mileage for prisoner 50 miles
at S3/,¢ per mile ................. .
Meal for prisoner ............... .

$850
.75
4.25

.75

The section above quoted expressly
provides:

" * * * and he shall receive the
same mileage and his actual expenses for the person conveyed or
transported under order of court
within the county, the same to be in
full payment for transporting and
dieting such persons during such
transportation."
"3. If a sheriff has a warrant for
three men, travels fifty miles to find
them. arrests them, and returns fifty
miles to his office. each of the
prisoners and himself eating a seventy-five cent meal enroute. what
would be the proper charge for the
sheriff?"
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This question is answered by opinion
of the Attorney General, No. 210, in
Volume 15, p. 146 of the Opinions of
the Attorney General, which holds
that where items of travel are not
fixed by statute, the sheriff can recover his reasonable expenses and
the power to determine what is reasonable is vested in the county commissioners and limited by the claims
presented. \Ve agree with the conclusion reached in that opinion.
Opinion No. 68.
Taxation-Inheritance Tax-Intangibles.
HELD: "Intangibles" consisting of
an interest in a partnership in Montana,
belonging to deceased who was domiciled in another state. is subject to
but one inheritance tax and that is
in California.
March 24, 1937.
State Board of Equalization
The Capitol
Gentlemen:

Jn addittion to the charges enumerated in the answers to questions No.
2 and 3. the sheriff would be entitled
to the following:
Meal for second prisoner ........ $ .75
Meal for third prisoner ........
75
The words last above quoted authorize the sheriff to charge his actual
expenses for the person conveyed or
transported but the following proviso,
"provided that where more than one
or more persons are transported by
the sheriff or when one or more papers
are served on the same trip made for
the transportation of one or more
prisoners. but one mileage shall be
charged", places a limitation upon the
mileage alone.

You have submitted the following:
"Elizabeth B. Long died a resident of the state of California and
her sole property in Montana consisted of interests in two partnerships
whose principal place of business is
Great Falls, Montana. The assets
of the partnership consist solely of
shares of stock in two Montana corporations which are engaged in the
livestock business in Montana.
"The primary estate is being probated in California and the proceedings here are ancillary to that estate.
We are advised by the Inheritance
Tax Department of the State of
California that it contemplates assessing and will assess, inheritance
tax upon the transfer of this partnership property due to the fact that
she was a resident of that state at
the time of her death."

"4. If a sheriff goes out into the
country to make an investigation.
and returns to his office without
making an arrest, but travels one
hundred miles in all, what charge
should he make, having eaten one
seventy-five cent meal en route?"

and request my opinion as to whether
the State of Montana has the right
to levy an inheritance tax upon this
estate.
An almost identical question was
presented to the Supreme Court of
the United States in First National
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Bank Y. :-faine, 284 U. S. 312, 76 L.
Ed. 313. Edward H. Haskell died
testate a resident of Massachusetts. The greater part of his property
consisted of shares of stock in a
Maine corporation, which had most
of its property in that state. His will
was probated in Massachusetts, where
his stock was made liable to an inheritance tax of a like character to
the inheritance tax in force in Maine.
The Massachusetts tax amounted to
over $32,000. Ancillary administration
was taken out in Maine, and an inheritance tax amounting to over $62,000.00
was assessed under the Maine statutes.
A credit was allowed for the Massachusetts tax and an action was
brought to recover the balance. The
Maine court upheld the tax in that
state but the decision was reversed
by the United States Supreme Court
in the case above cited.
In an opinion written by Mr. Justice
Sutherland, previous contrary decisions of that court were reviewed
and rejected. The court held that the
stock of the corporation owned by the
deceased was of the character of property known as "intangibles" and applied the legal fiction expressed in the
maxim mobilia sequuntur personam,
meaning movable things follow the
person, or, as the court said, "this
interest is an incorporeal property
right which attaches to the person of
the owner in the state of his domicile."
The court said further:
"A transfer from the dead to the
living of any specific property is an
event single in character and is effected under the laws, and occurs
within the limits, of a particular state;
and it is unreasonable, and incompatible with a sound construction
of the due process of law clause of
the Fourteenth Amendment, to hold
that jurisdiction to tax that event may
be distributed among a number of
states. (p. 327) * * *
"We conclude that shares of stock,
like the other intangibles, constitutionally can be subjected to a death
transfer tax by one state only." (p.
328.)
After pointing out the different rule
applying to tangible property' which
has an actual situs in the state where
it is, and that applying to intangibles,
the court said:

"And since death duties rest upon
the power of the state imposing them
to control the privilege of succession,
the reasons which sanction the selection of the domiciliary state in the
various cases first named, sanction
the same selection in the case last
named. In each case, there is wanting on the part of a state other
than that of the domicile, any real
taxable relationship to the event
which is the subject of the tax. (p.
3-29) * * *
"Practical consideration of wisdom, convenience and justice alike
dictate the desirability of a uniform
general rule confining the jurisdiction
to impose death transfer taxes as
to intangibles to the state of the
domicile; and these considerations
are greatly fortified by the fact that
a large majority of the states have
adopted that rule by their reciprocal
inheritance tax statutes. In some
states, indeed, the rule has been declared independently of such reciprocal statutes. The requirements of
due process of law accord with this
view." (pp. 330-331.)
This case was decided in January,
1932, and although three justices dissented, the decision has not been reversed. In a late Federal case, City
Bank Farmers Trust Company v.
Schnader, 8 Fed. Supp. 815, the court
said:
"In the case of intangibles, the
law is now well settled that the
state in which the owner is domiciled
and no other may impose an inheritance tax. Farmers Loan & Trust
Co. v. ;\1innesota, 280 U. S. 204, SO
S. Ct. 98, 100, 74 L. Ed. 371, 65 A.
L. R. 100; First National Bank v.
Maine. 284 U. S. 312, 52 S. Ct. 174,
175, 76 L. Ed. 313, 77 A. L. R.
1401."
For a further discussion of the subject, we call attention to the A. L. R.
X otes found in 60 A. L. R. 565, 65
A. L. R. 1008, 72 A. L. R. 1310 and
77 A. L. R. 1411.
That an interest in a partnership
is of the character of property known
as intangibles, can hardly be questioned. See Blodgett v. Silberman, 277
U. S. 1, 72 L. Ed. 741; In Re Bijur's
Estate, 216 N. Y. S. 523; In Re Dumarest's Estate, 262 N. Y. S. 450;
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Apple v. Smith, (Kans.) 190 Pac.
8; Meyers v. Garland, (Okla.) 251
Pac. 34.
Weare therefore compelled to advise, that, as construed by the Supreme
Court of the United States, an attempt
on the part of the State of 1.10ntana
to levy an inheritance tax upon the
property of Elizabeth B. Long, deceased, consisting of an interest in
a partnership in 1.10ntana, she being
domiciled in California, where she
died, would be in violation of the
Fourteenth Amendment to the Constitution.
Opinion No. 69.
Schools-Elections.
HELD: Where there is only one
candidate in school election no "poll
book" should be obtained from the
County Clerk.
March 29, 1937.
Mr. Phil G. Greenan
County Attorney
Great Falls, lVlontana
Dear Mr. Greenan:
You have submitted the question
whether a "poll book" should be obtained from the clerk and recorder
where only one person has been nominated to fill a vacancy in a school election, and have called attention to the
apparent necessity of having a poll
book where an election is required
to be held in accordance with Sections
987-996, R. C. M., 1935.
Section 571, as amended by Chapter
71, Laws of 1935, provides:

" * * * provided further. that in
elections of school districts of the
first class if only as many candidates
are nominated as there are vacancies
to be filled, the county clerk shaIl
furnish no poll books and make no
charge therefor to such school districts."
This provision was added by said
Chapter 71, Laws of 1935. It is specific. clear and unambiguous. "PoIl
book" is defined by Section 568,
R. C. M., 1935. As there defined it
means a book containing the names of
the electors as found on the registry
cards of each elector.
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Undoubtedly the legislature felt that
where there is only one candidate for
the office, and, therefqre, as a rule
no contest whatever, the obtaining of
a poll book from the county clerk is
unnecessary. Since the requirements
for voting at a school election are
not the same as at a general election,
the poll book would be only a partial
guide as to the voters anyway. Furthermore, they may have felt that the
statutes provided other safeguards to
insure a fair and impartial election.
Whatever their reasons were, they
passed the law (Section 571 as
amended) and I am of the opinion
that on the facts stated no poll book
should be obtained from the county
clerk.
Opinion No. 70.
Assessor-Deputies--Salary.
HELD: Assessor may appoint one
regular deputy in county of sixth and
seventh class for period of five months,
at a salary of $1650 per year; Extra
deputies shall receive a salary of not
to exceed 80% of salary of Assessor.

March 29, 1937.
Mr. J. C. Sullivan
County Assessor
Wolf Point, Montana
Dear Mr. Sullivan:
You have submitted to this office
a request for an opinion as to the
amount of salary a deputy assessor is
entitled to receive in sixth and seventh
class counties
Section 4867 provides that in a sixth
class county. the county assessor shall
receive $1800.00 per year and in a seventh class county, $1500.00 per year.
Section 4873 provides in counties
of the sixth and seventh classes, each
deputy assessor or assistant assessor
shall be allowed a salary, at a rate
of not less than $1650.00 per year.
Section 4880, which was enacted
into law in the year 1905, provides
that in counties of the sixth and
seventh classes, assessors may be
allowed one deputy during months
of March, April, 1.1ay, June and July
at a salary not exceeding $100.00 per
month.
I t has been held in case of Modesitt
v. Flathead County, 57 Mont. 216; and

