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to the inspection of horses and mules,
passed in 1901, and the other, Sections
3321 to 332J.2, inclusive, relating to the
inspection of cattle, passed in 1907, as
amended.
Said Chapter 136 places
horses and mules in the same status as
cattle, they being all listed together in
Section 3321, as amended. Since horses
and mules are placed in the same category as cattle, and Sections 3321 to
3323 cover the same subject matter as
3317 to 3320, inclusive, and since there
is conflict between them, it is my opinion that Sections 3317 to J320 are repealed by said Chapter 136, and therefore the authority of sheriffs to inspect
horses, which was given by Section
3317, is terminated. Section 5 of said
Chapter 136, provides: "All Acts and
parts of Acts in conflict herewith are
hereby repealed."

Opinion No. 67.
Sheriffs, Fees and Charges Of.
Rouse Bill No. 270, Chapter 139,
Laws of 1937, construed with reference
to mileage to be charged and meals
required by sheriff while serving or
attempting to serve warrant of arrest.
\lVhere sheriff makes a trip and his
fees are not fixed by statute as in making an investigation, he may recover
reasonable expenses.

March 23, 1937.
Hon. S. L. Kleve
State Examiner
The Capitol
Dear Mr. Kleve:
You have requested my interpretation of House Bill No. 270. Chapter
139, Laws of 1937, and have asked the
followin~ questions. which are answered in the order submitted:
,.\. If a sheriff has a warrant of
arrest for a party and travels fifty
miles by car in search of the man,
during which time he eats a seventyfive cent meal in a town other than
the county seat, does not find his
man and returns fifty miles to his
office, what charge should he make?"

The answer to this question depends
upon the construction to be given to

the following paragraph of said House
Bill No. 270:
"In addition to the fees above
specified, the sheriff shall receive for
each mile actually traveled in serving any writ, process, orde; or other
paper, including a warrant of arrest,
or in conveying a person under arrest
before a magistrate or to jail, only
his actual expenses when such travel
is made by railroad. and when travel
is other than by railroad he shall receive eight and one-half cents (S0¢)
per mile for each mile actually traveled by him both going and returning,
and the actual expenses incurred by
him in conveying a person under arrest before a magistrate or to jail, and
he shall receive the same mileage and
his actual expenses for the person
conveyed or transportated under order of court within the county, the
same to be in full payment for transporting and dieting such persons during such transportation; provided
that where more than one or more
persons are transported by the sheriff
or when one or more papers are
served on the same trip made for the
transportation of one or more prisoners, but one mileage shall be charged."

It will be observed that the statute
provides that if mileage mentioned
shall be paid "in serving any writ,
process, order or other paper, including
a warrant of arrest * * *." Since the
sheriff did not serve the warrant for
arrest he would not be entitled to the
mileage provided in said House Bill
270. While there might be some difference of opinion, we consider this
question was settled by the opinion of
the Attorney General in Volume 1,
Opinions of the A ttorney General, p.
179, reaffirmed by a later opinion in
Volume 4, Opinions of the Attorney
General. p. 199. Since the practice of
charging only reasonable expenses has
been followed since such opinions were
given, and the wording of the Act in
this respect has not been changed by
the legislature. I do not believe the
practice should be changed. The sheriff would, therefore, be only entitled to
recover his reasonable expenses. The
same rule would apply as suggested in
answer to your question No. 4 herein.
See opinion No. 210, Volume 15, Opinions of the Attorney General, p. 146.
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"2. If a sheriff has a warrant for
" man and travels fifty miles by car
and finds his man, arrests him and
returns fifty miles to his office, both
eating a seventy-five cent meal en
route, what then should his charge
be?"
The sheriff would be entitled to
the following:

Mileage 100 miles at S3/,¢
per mile ............................... .
Meal for sheriff ................... .
Mileage for prisoner 50 miles
at S3/,¢ per mile ................. .
Meal for prisoner ............... .

$850
.75
4.25

.75

The section above quoted expressly
provides:

" * * * and he shall receive the
same mileage and his actual expenses for the person conveyed or
transported under order of court
within the county, the same to be in
full payment for transporting and
dieting such persons during such
transportation."
"3. If a sheriff has a warrant for
three men, travels fifty miles to find
them. arrests them, and returns fifty
miles to his office. each of the
prisoners and himself eating a seventy-five cent meal enroute. what
would be the proper charge for the
sheriff?"
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This question is answered by opinion
of the Attorney General, No. 210, in
Volume 15, p. 146 of the Opinions of
the Attorney General, which holds
that where items of travel are not
fixed by statute, the sheriff can recover his reasonable expenses and
the power to determine what is reasonable is vested in the county commissioners and limited by the claims
presented. \Ve agree with the conclusion reached in that opinion.
Opinion No. 68.
Taxation-Inheritance Tax-Intangibles.
HELD: "Intangibles" consisting of
an interest in a partnership in Montana,
belonging to deceased who was domiciled in another state. is subject to
but one inheritance tax and that is
in California.
March 24, 1937.
State Board of Equalization
The Capitol
Gentlemen:

Jn addittion to the charges enumerated in the answers to questions No.
2 and 3. the sheriff would be entitled
to the following:
Meal for second prisoner ........ $ .75
Meal for third prisoner ........
75
The words last above quoted authorize the sheriff to charge his actual
expenses for the person conveyed or
transported but the following proviso,
"provided that where more than one
or more persons are transported by
the sheriff or when one or more papers
are served on the same trip made for
the transportation of one or more
prisoners. but one mileage shall be
charged", places a limitation upon the
mileage alone.

You have submitted the following:
"Elizabeth B. Long died a resident of the state of California and
her sole property in Montana consisted of interests in two partnerships
whose principal place of business is
Great Falls, Montana. The assets
of the partnership consist solely of
shares of stock in two Montana corporations which are engaged in the
livestock business in Montana.
"The primary estate is being probated in California and the proceedings here are ancillary to that estate.
We are advised by the Inheritance
Tax Department of the State of
California that it contemplates assessing and will assess, inheritance
tax upon the transfer of this partnership property due to the fact that
she was a resident of that state at
the time of her death."

"4. If a sheriff goes out into the
country to make an investigation.
and returns to his office without
making an arrest, but travels one
hundred miles in all, what charge
should he make, having eaten one
seventy-five cent meal en route?"

and request my opinion as to whether
the State of Montana has the right
to levy an inheritance tax upon this
estate.
An almost identical question was
presented to the Supreme Court of
the United States in First National

