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county,' and were made 'without authority of law.' * * *
"Our conclusion rests on the general principle that the county is not
bound by the acts of the board when
outside of or beyond the scope of its
authority. Public moneys are but
trust funds, and officers but trustees
for their administration in the manner, and for the purposes, prescribed
by statute. If payments have been
made at a higher rate than fixed by
law, as to the excess, defendant ought
not, in equity and good conscience,
be permitted to retain the same."
"5. When the County Clerk authorizes the publication of Notices of
Application for Tax Deeds for various tracts of land in one notice, is it
legal for the County Printer to charge
the county the sum of fifty cents each
for Affidavit of Publication for each
separate tract contained in the said
notice? That is to say, if there should
happen to be fifty tracts in the notice,
the charge would be $25.00 for the
fifty affidavits."
The county printer, before being
paid, may be required to furnish evidence or proof of publication. The
statute, Section 10637 R. C. M. 1935,
provides that such evidence may be
given by the affidavit of the printer or
publisher of the newspaper, or his foreman or principal clerk, annexed to a
copy of the document or notice, specifying the times when and the paper in
which the publication was made. I
am unable to find any section of the
Code which permits the county to pay
for such evidence or proof of publication, and in the absence thereof, I do
not believe that such charge may be
paid by the county. It would be unreasonable, however, in the instance
that you have mentioned to require the
printer to furnish fiftv different affidavits of one publication, and, in my
opinion, if this is requested and such
proof is nece%ary. the printer would
be justified in making a reasonable
charge therefor.
Opinion No. 64.
State Treasurer, Responsibility for
Moneys Turned Over to the State
Department of Public Welfare.
HELD: The state treasurer is not
responsible for money turned over to

the state department of public welfare
to be deposited by the latter in bank
account, or accounts, subject to its
. orders, as provided for in Section III,
Part VIII, Chapter 82, Laws of 1937.

March 22, 1937.
Hon. Ray N. Shannon
State Treasurer
The Capitol
Dear Mr. Shannon:
You have inquired whether your responsibility as State Treasurer, for
money turned over to the State Public
Welfare Department, and by it placed
in its own "bank account or accounts,"
as provided by Section III of Part
VIII of Chapter 82, Laws of 1937,
ceases thereafter.
It is my opinion that your question
should be answered in the affirmative.
Said section provides:
"The state department of public
welfare shall disburse all public assistance grants and costs of administration as provided for in each part
of this act. The state public welfare
department shall establish (or open)
a bank account or accounts, properly
safeguarded under state law and rules
of the state department. Such account or accounts shall be subject to
orders drawn by the state department
for the payment of assistance grants
and costs of administration of the
state and county departments."
In view of the limitations contained
in the provisions of Sections 182, 192
and 6014.123 R. C. M. 1935, I do not
believe that a depository bank could
be required to give security to the
State Treasurer for such funds. Section 182, supra, provides:

"It shall be the duty of the state
treasurer to deposit public moneys in
his possession and under his control
in solvent banks located in the state
of Montana, * * *."
Then follows a provision as to what
securities shall be acceptable as security for such deposits.
After the money has been placed in
the account or accounts to be opened
by the state public welfare department,
subject to its orders, such money cannot be considered as "in the possession
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and under the control" of the state
treasurer. Since the state treasurer
does not make the deposit and has no
control over it and is unable to secure
it, it would be contrary to all rules of
law or equity to hold him responsible
for such money.
Opinion No. 65.
School Districts, Elections In-Qualifications of Electors, Residence, Domicile.
HELD: "Residence," for the purpose of voting at elections in school
districts, is governed by Sections 1002
and 574 R. C. IVI. 1935.
In determining residence for purpose
of school elections. the terms, "residence," and "domicile," mean the same
thing.
March 22, 1937.
Mr. Eugene L. Murphy
County Attorney
Choteau, Montana
Dear Mr. Murphy:
You request this office for an opinion
respecting the Qualifications of voters
at school elections. This puts the
Question very briefly, and in reply to
which we have the folIowing to offer.
The Constitution of the State of
Montana, Article IX, Section 2, makes
the general provision in respect to
suffrage, as follows:

" * * * First, he shall be a citizen
of the United States; second, he shall
have resided in this state one year
immediately preceding the election at
which he offers to vote, and in the
town,. county or precinct such time
as may be prescribed by law."
Section 1002 R. C. M. 1935 provides
that the citizen eligible to vote and
qualifying with the constitutional requirements, must have resided in the
school district next preceding the election, for thirty days. in order to vote
thereat. The Question seems to be
wholIy upon the matter of residence in
that the word "residing-" is so conspicuously used. 54 C. ]. p. 704 reads
as follows:
"When used in statutes, or actions,
or suits relating to taxation, right of
suffrage, divorce, and the like ('resid-
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ing') is used in the sense of 'legal
residence'; that is to say the place
of domicile or permanent abode; as
distinguished from temporary residence."
This naturally brings into consideration another mooted Question as to
what is and what is not "domicile,"
and are the expressions "residence"
and "domicile" synonymous? Section
33 R. C. M. 1935 gives us our rules for
determining residence, and is Quoted
as folIows:
"Every person has, in law. a residence. In determining the place of
residence the following rules are to
be observed:
1. It is the place where one remains when not called elsewhere for
labor or other special or temporary
purpose, and to which he returns in
seasons of repose.
2. There can only be one residence.
3. A residence cannot be lost until
another is gained.
4. The residence of the father during his life, and after his death the
residence of the mother, while she
remains unmarried, is the residence
of the unmarried minor children.
5. The residence of the husband is
presumptively the residence of the
wife.
6. The residence of an unmarried
minor who has a parent living cannot
be changed by either his own act or
that of his guardian.
7. The residence can be changed
only by the union of act and intent."
This section seems to have been
modified, concurred in and further explained by Section 574 R. C. M. 1935,
as follows:
"For the purpose of registration or
voting, the place of residence of any
person must be governed by the following rules as far as they are applicable:
"1. That place must be considered
and held to be the residence of a
person in which his habitation is
fixed, and to which, whenever he is
absent, he has the intention of returning. * * *
"4. A person must not be considered to have lost his residence who

