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OPINIONS OF THE ATTORNEY GENERAL

March 18, 1937.
Mr. Ward Goble
County Attorney
Baker, Montana
Dear Mr. Goble:
You have submitted the following
Question, "are county funding bonds
which state that they are optional on
a certain date only, optional on any
later interest payment date," upon the
following statement of facts:
"The county issued certain funding
bonds dated January 1, 1921 and due
January I, 1941, optional January 1,
1936. Nothing was stated in the
bonds as to whether or not they were
optional at any later interest paying
date. The county attempted to call
and redeem these bonds on July 1,
1936. Some of the holders of the
bonds have refused to surrender the
bonds for payment claiming that the
bonds were optional on Janaury 1,
1936 and not on the next interest payment date."
The bond is a contract for the payment of money on a certain date. The
holder of a bond need not accept payment before maturity unless he chooses
to do so, or unless the contract so provides. Since the county did not exercise its option to pay the bonds on
January 1, 1936, unless the bond so
declares, it has no right to exercise an
option at a later date, for to do so
would be granting an option in violation of the terms of the contract. In
other words, if the bonds are redeemable on a certain date, they are not
redeemable at a later date, and hence
Section 4630.29 R. C. M. 1935, has no
application.
Opinion No. 63
COWlties-Printing-Sample BallotsJudicial Primary Ballots - Rule and
Figure Work-Spacing of Legal Publications - Affidavit of Publication,
Charges Therefor.
1. The county clerk is not authorized to obligate the county for printing
sample ballots.
2. Proper charge for printing judicial primary ballots considered.
3. Rule and figure work construed.
4. Section 4482 R. C. M. 1935 deter-

mines the proper spacing between lines
in legal publications, and spacing not
authorized thereby cannot be legally
paid to the county printer.
5. The statute does not authorize a
charge by the county printer for evidence or proof of publication. Where
he is asked to make more affidavits of
proof than reasonably necessary, he
should be paid a reasonable amount
therefor.
March 19, 1937.
Hon. S. L. Kleve
State Examiner
The Capitol
Dear Mr. Kleve:
You have submitted to me certain
questions for my opinion, which I am
answering in the order submitted:
"1. Is it legal for the County Clerk
to order and use sample ballots and
have said ballots paid for by the
county for the Primary Nominating
Election and the General Election?"
I am unable to find any statute authorizing the county clerk to order
sample ballots to be printed at the
cost of the county. In the absence of
statutory authority, he would not, of
course, be permitted to obligate the
county for such printing. Under Section 652 R. C. M. 1935, he may order
sample ballots for political parties, but
he is required to collect an amount
sufficient to pay the cost of printing
from the political committees of the
parties ordering such ballots.
"2. What is the proper charge un. der the Code (Section 4482 R. C. M.
1935) for Judicial Primary Ballots,
size 6% inches by 90 inches?"
The statute is rather indefinite as to
the cost of printing ballots. Section
4482 R. C. M. 1935 provides the following in regard to primary election ballots:
"Ballots, primary election, complete, including numbering, perforating, assembling, rotated and stitched,
per party per 1000 $45.00-additional
1000 $35.00."
It is obvious that this provision has
reference to the official ballot which
contains a list of all of the many candidates at the primaries for the various
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offices. This is indicated by the words
"per party." Since the judicial primary
ballots are non-partisan, it is clear that
this provision would have no application to such ballots. The judicial primary ballot, moreover, as you state,
was 634 inches by 90 inches, and very
much smaller than the party primary
ballots; also it contained only several
names, while the party ballots contained a long list of names. 1 see no
justification either on the wording of
the statute, or on reason, considering
the work to be done, for charging the
same amount for judicial ballots as for
party primary ballots. The judicial
ballots would seem to be more nearly
the size of the initiative and referendum
ballots, for which the statute permits
a charge of $10.00 per first thousand
and $6.00 for each additional thousand.
Since, however, the statute does not
expressly refer to judicial primary ballots, and does not fix the charge of
printing them, the charge for such
service must be left for fair negotiation
between the printer and the county
officials. The statute expressly provides:
"All other blank books and printing
not covered herein shall be furnished
at prices not in excess of the prices
for such work as set forth in the
current Franklin Printing Catalog
List."
This list would probably furnish a
guide for the cost of such printing.
"3. Legal interpretation is desired
on how to determine basis for rule
and figure work mentioned in County
Printing Law, Section 4482 R. C. M.
1935."
The answer to this question depends
upon the meaning of the phrase "rule
and figure work." Said Section 4482,
under the sub-head "Official Publications and Legal Advertising," p. 962 of
the Political Code, reads as follows:

" * * * For rule and figure work,
two dollars per folio or fraction
thereof, for the first insertion, and
fifty cents per folio for each subsequent insertion thereof, required by
law to be made. That for the purpose
of establishing a basis of measurement one column thirteen ems wide
and one inch in depth, when set in
solid six point type shall constitute
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a folio; one column thirteen ems wide
and one and two-tenths inches in
depth when set in solid seven point
type shall constitute a folio; one
column thirteen ems wide and one
and four-tenths inches in depth when
set in solid eight point type shall
constitute a folio; one column thirteen ems wide and one and fivetenths inches in depth when set in
solid ten point type shall constitute
a folio."
I do not find that this phrase has
been defined by law; however, it appears to have a definite meaning among
printers and is defined by printers' dictionaries, as well as in the Franklin
Printing Catalog List. While in the
older publications, the phrase "rule and
figure work" is used, in the more modern publications, the phrase "tabular
work" is used. In order to come within
the classification of "rule and figure
work" or "tabular work," such printing must have at least two columns.
In fact, there may be a doubt as to
whether or not two columns would
constitute "rule and figure work" as
there seems to be a dispute on this
question. However, there is no dispute that three and four columns would
be so classified.
"4. If the County Printer, in compliance with instructions of the County Clerk, sets up legal publications
wherein the printed lines are spread,
thus using more space in the paper,
is he entitled to charge more than if
it was set up in solid type as set
forth in Section 4482 R. C. M. 1935?"
This question must be answered in
the negative. We have quoted thc
paragraph under "3" above, which definitely limits the space which might be
used for legal publications. If the
clerk directs that more space be used
between lines than is permitted by this
paragraph, it is my opinion that he
acts beyond his authority. The printer
may collect for only so much as may
be legally contracted for under Section
4482, supra. See Carbon County v.
Draper, 84 11'10nt. 413, 276 Pac. 667.
The court there said:
"Any payments made
rate than those fixed by
extent of the excess, were
not 'legally chargeable

at a higher
law, to the
upon claims
against the
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county,' and were made 'without authority of law.' * * *
"Our conclusion rests on the general principle that the county is not
bound by the acts of the board when
outside of or beyond the scope of its
authority. Public moneys are but
trust funds, and officers but trustees
for their administration in the manner, and for the purposes, prescribed
by statute. If payments have been
made at a higher rate than fixed by
law, as to the excess, defendant ought
not, in equity and good conscience,
be permitted to retain the same."
"5. When the County Clerk authorizes the publication of Notices of
Application for Tax Deeds for various tracts of land in one notice, is it
legal for the County Printer to charge
the county the sum of fifty cents each
for Affidavit of Publication for each
separate tract contained in the said
notice? That is to say, if there should
happen to be fifty tracts in the notice,
the charge would be $25.00 for the
fifty affidavits."
The county printer, before being
paid, may be required to furnish evidence or proof of publication. The
statute, Section 10637 R. C. M. 1935,
provides that such evidence may be
given by the affidavit of the printer or
publisher of the newspaper, or his foreman or principal clerk, annexed to a
copy of the document or notice, specifying the times when and the paper in
which the publication was made. I
am unable to find any section of the
Code which permits the county to pay
for such evidence or proof of publication, and in the absence thereof, I do
not believe that such charge may be
paid by the county. It would be unreasonable, however, in the instance
that you have mentioned to require the
printer to furnish fiftv different affidavits of one publication, and, in my
opinion, if this is requested and such
proof is nece%ary. the printer would
be justified in making a reasonable
charge therefor.
Opinion No. 64.
State Treasurer, Responsibility for
Moneys Turned Over to the State
Department of Public Welfare.
HELD: The state treasurer is not
responsible for money turned over to

the state department of public welfare
to be deposited by the latter in bank
account, or accounts, subject to its
. orders, as provided for in Section III,
Part VIII, Chapter 82, Laws of 1937.

March 22, 1937.
Hon. Ray N. Shannon
State Treasurer
The Capitol
Dear Mr. Shannon:
You have inquired whether your responsibility as State Treasurer, for
money turned over to the State Public
Welfare Department, and by it placed
in its own "bank account or accounts,"
as provided by Section III of Part
VIII of Chapter 82, Laws of 1937,
ceases thereafter.
It is my opinion that your question
should be answered in the affirmative.
Said section provides:
"The state department of public
welfare shall disburse all public assistance grants and costs of administration as provided for in each part
of this act. The state public welfare
department shall establish (or open)
a bank account or accounts, properly
safeguarded under state law and rules
of the state department. Such account or accounts shall be subject to
orders drawn by the state department
for the payment of assistance grants
and costs of administration of the
state and county departments."
In view of the limitations contained
in the provisions of Sections 182, 192
and 6014.123 R. C. M. 1935, I do not
believe that a depository bank could
be required to give security to the
State Treasurer for such funds. Section 182, supra, provides:

"It shall be the duty of the state
treasurer to deposit public moneys in
his possession and under his control
in solvent banks located in the state
of Montana, * * *."
Then follows a provision as to what
securities shall be acceptable as security for such deposits.
After the money has been placed in
the account or accounts to be opened
by the state public welfare department,
subject to its orders, such money cannot be considered as "in the possession

