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the school house has been torn down
and removed from the premises, and
the lot is not being used. The board has
been offered $200.00 for this lot, and
the question to be determined is whether or not this lot may be sold by the
school board, unless directed so to
do by a majority of the electors of
the school district.
Sub-division 8 of Section 1015,
R. C. M., 1935, provides:
"To purchase, acquire, sell and dispose of plots or parcels of land to
be used as sites for school dormitories
and other school building, and for
other purposes in connection with the
schools in the district; to build, purchase or otherwise acquire schoolhouses, school dormitories and other
buildings necessary in the operation
of schools of the district, and to sell
and dispose of the same; provided,
that they shall not build or remove
schoolhouses or dormitories, nor purchase, sell or locate school sites unless
directed so to do by a majority of the
electors of the district voting at an
election held in the district for that
purpose, and such election shall be
conducted and votes canvassed in the
same manner as at the annual election
of school officers, and notice thereof
shall be given by the clerk by posting
three notices in three public places in
the district at least ten days prior to
such election, which notices shall
specify the time, place, and purpose of
such election."
The language In the above statute
is clear and no ambiguity exists, so
therefore no interpretation of subdivision 8 is necessary, for the language lends its own interpretation.
The case of Nichols v. School District No.3, 87 Mont. 181, is authority
for the rule that school boards shall
not sell school sites, unless directed
so to do by the majority of the electors of the district, and the case of
State ex rei Blume v. School District
No. 1, 97 Mont. 371, has no application, directly or by implication to this
question. Neither can it be urged that
because the site is not now being used
for school purposes, that the plot or
lot is not a school site, because the
school board would be without the
authority to acquire lands unless the
same were acquired for school purposes, and the board would not have

the power to acquire such lots to be
used for speculative purposes or any
other purpose foreign to a school site.
Any lands owned by such a district,
whether being used or not, constitute
school sites, and therefore, this particular lot being a school site, comes
within the terms and restriction of
sub-division 8, of Section lOIS.
Perhaps the value of the lot would
not justify the expense of a special election, but it would seem that
you can very well have this matter
separately submitted at your next general election, with very little additional
expense.
Therefore, it is my opinon that
your school board cannot sell the
lot or school site referred to by you,
unless directed so to do by a majority of the electors of School District No. 1.
Opinion No. 60.
Taxation- Income T'ax- Employees
of Reconstruction Finance Corporation and Regional Agricultural Credit
Corporation of Spokane.
HELD: Employees of Reconstruction Finance Corporation and the Regional Agricultural Credit Corporation
of Spokane, are not immune from payment of the state income tax on the
salaries received from such corporations.
March 13, 1937.
Hon. J. R. Wine
Local Counsel, Regional Agricultural
Credit Corporation
Helena, Montana
Dear Mr. \Vine:
You have called my attention to the
case of People of the State of New
York ex reI. Rogers v. Graves, decided by the Supreme Court of the
United States on January 4, 1937, and
upon this authority you' have asked
me to consider the question whether
the salaries of the employees of twogovernmental agencies functioning in
this state, to-wit; Reconstruction Finance Corporation and Regional Agricultural Credit Corporation of Spokane, are subject to tax under the
State Income Tax Law. Upon this
authority you mention that the decision of our Supreme Court in Pomeroy v. State Board of Equalization,
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99 Mont. 534, 45 Pac. (2) 3·16, cannot be sustained. You have called attention particularly to the following
language of Mr. Justice Sutherland:
"The Railroad Company (Panama Railroad Company, a whollyowned instrumentality of the United
States), being immune from state
taxation, it necessarily results that
fixed salaries and compensation
paid to its officers and employees,
in their capacity as such, are likewise
immune."
In the case of People of the State
of New York ex reI. Rogers v. Graves,
supra, the relator, who was the general
counsel for the Panama Railroad Company, claimed that his salary from such
company was exempt from the New
York income tax. We are unable to
agree that the language of Mr. Justice
Sutherland, above quoted, furnishes
the test whether salaries of employees
of the Reconstruction Finance Corporation and the Regional Agricultural
Credit Corporation of Spokane, are
subject to our state income tax, for,
as we understand that case, the test
was whether the rairroad company was
an instrumentality of the United States.
engaged in maintaihing, operating and
protecting the Panama Canal.
In
other words, the court held that the
railroad company was an auxiliary of
the Panama Canal, and therefore partook of the nature of the canal itself
and that the creation, management
and operation of the canal are all
strictly governmental functions within
the constitutional power of Congress
to provide for the National defense and
to regulate commerce under the commerce clause of the Constitution, as
distinguished from the functions of the
Government carried on in its proprietary capacity.
That such was the view of the court
is apparent from the language used in
the opinion. The Supreme Court of
the United States rejected the view
that the railroad company was a government-controlled corporate agency
engaged in a commercial proprietary
function. We quote from the opinion:
"The Appellate Division held that
the railroad company was a government-controlled corporate agency engaged in a commercial proprietary
function, and was not immune from
state taxation since, it said, such
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taxation did not hinder or restrain
'functions which are unquestionably,
properly and usually governmental in
their character.' * • •
"In order to reach a correct determination of the question whether the
railroad company is exercising functions of a governmental character,
the railroad and ships are to be considered not as things apart, but in
their relation to the Panama Canal;
and it is clear that the railroad and
ships after the completion of the
canal. continued to be used chiefly
as adjuncts to its management and
operation. The question, therefore,
to be answered is whether the canal
is such an instrumentalitv of the federal government as to' be immune
from state taxation; and, if so, are
the operations of the railroad company so connected with the canal as
to confer upon the company a like
immunity?"
After referring to the authority for
the construction and operation of the
Panama Canal, Justice Sutherland continued:
"That under these laws, the creation, management and operation of
the canal are all governmental functions and the laws well within the
constitutional power of Congress to
provide for the national defense and
to regulate commerce under the commerce clause of the Constitution, does
not admit of doubt. California v.
Pacific Railroad Co., 127 U. S. I, 39;
Luxton v. North River Bridge Co.,
153 U. S. 525. • • '"
"Such being the status of the canal,
it requires no argument to demonstrate that all auxiliaries primarily
designed and used to aid in its management and operation, and which
have that effect, partake of its nature
and are themselves cooperating regulators-or, perhaps more accurately
speaking, constitute, with the canal,
a single great regulator-of national
and international commerce. And
this, we think, is the effect of the
interrelation of the railroad company's activities with the management and operation of the canal."
We must conclude, therefore. that
the basis of the Supreme Court's decision and the language of the opinion
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quoted by you, must be related to the
holding of the court that the operation
of the Panama Railroad, as an auxiliary to the Panama Canal, was strictly
a governmental function and that the
language used by the court and quoted
by you cannot be considered apart
from such holding. 'vVe are unwilling
to concede that the language quoted by
you must be considered by itself, and
it alone furnish the basis of the court's
decision.
Our Supreme Court, in Pomeroy v.
State Board of Equalization, supra,
held that an employee of the Reconstruction Finance Corporation which
although an instrumentality' of th~
Government, is owned by it in its
proprietary rather than in its governmental capacity, is not an employee
of the United States within the meaning of the State Income Tax Law
(Section 7) exempting salaries of federal officials and employees. The court
said:
"The employees of the corporation
are employees of the government in
the sense that they are employed in
an establishment which is an instrumentality of the government but
which is owned by the gover~ment
in its proprietary, rather than its
governmental, capacity and then not
in outright ownership, but as the
stockholder in the corporation. These
employees are the employees, not of
the stockholder, but of the corporation."
The Regional Agricultural Credit
Corporation of Spokane, is essentially
of the same character as the Reconstruction Finance Corporation. Until
the Supreme Court of the United States
shall directly hold that employees of
corporations owned and operated by
the governmel1t in its proprietary
rather than its governmental capacity,
are exempt from the State Income
Tax, we feel compelled to abide by
the decision of the Montana Supreme
Court.
It is therefore my opinion that employees of the Reconstruction Finance
Corporation and the Regional A<Yricultural Credit Corporation of Spokane. are not immune from the payment of State Income Tax on the
salaries received by them from such
corpora tions.

Opinion No. 61.
State Insurance-State Board of
Examiners, Power of.
The State Board of Examiners has
the right to cancel the reinsurance
policy made under the provisions of
Chapter 179, Laws of 1935 and has
the authority to enter into a' new contract !or sta te insurance without calling
for bids under proper advertisements.

:\larch 17, 1937.
Honorable Roy E. Ayers
Governor
The Capitol
My dear Governor Ayers:
You have submitted the following:
"An agreement between the Pearl
Assurance Company and the State of
Montana desired to untangle all of
the questions which have arisen by
reason of existing contracts which
were executed under the late State
Insurance Law, which was repealed
by a referendum at the last general
election, and to make effective insurance policies on State property as
was anticipated by the original contracts, has been submitted to the
State Board of Examiners for execution.
"I am submitting herewith copy of
such agreement submitted as aforesaid, and as a member of the State
Board of Examiners I respectfully
request an opinion from your office
as to what this contract really does.
I appreciate this will require not only
a consideration of this proposed contract, but also a consideration of
existing contracts between the State
and the Pearl Assurance Company.
"In addition to advice as to the
position the State will be in if this
new contract is executed, I also respectfully request your advice as to
the legality of this proposed contract."
There are two questions: (I) 'vVhat
does this contract really do? (2) Is
the proposed contract legal?
My understanding and opll1\On of
what the contract really does, is as
follows:
1. It cancels the reinsurance policy
No. 4263441, made with the Pearl As-

