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Ferrell, dated March 5, 1937, upon
the following questions submitted to
you:
"1. Must a taxpayer pay all delinquent taxes to and including the
first half of 1936 at one time before
December 1st, 1938 or may he pay
any particular year and stilJ receive
the benefit of this Act?"
The reasoning of opinion No. 99
in Volume 16, Opinions of the Attorney General, p. 98, applies, as the
wording of the two acts are similar.
We agree with your conclusion that
this question must be answered in
the affirmative and that there is no
redemption of real property as provided for by Senate Bill No. I, unless
all of the taxes are paid.
"2. In the matter of a tax deed
can action be started where old assignments were issued before March
1st, 1937?"
The last sentence of Section 1 of
this Act provides:
"This Act shall not apply to the
purchaser of any ceritficate of sale
made prior to the passage and approval of this Act."
The Act would therefore not affect
assignments made before March I,
1937, the date when the Act was passed
and approved.
3. You have raised the further
question whether the legislature may
constitutionally declare an emergency
for a period covering nearly two years,
or until December I, 1938.
We do not believe that the power
of the legislature to waive payment of
interest and penalty depends upon
an emergency. As said by Chief Justice Hughes in Home Building and
Loan Association v. Blaisdell, 290
U. S. 398:
"Emergency
does
not
create
power. Emergency does not increase
granted power or remove or diminish
the restrictions imposed upon power
granted or reserved. * * * While
emergency does not create power,
emergency may furnish the occasion
for the exercise of power. 'Although
an emergency may not call into life
a power which has never lived, nevertheless emergency may afford a
reason for the exertion of a living
power already enjoyed.' Wilson v.
New. 243 U. S. 332. 348."

Our Supreme Court in State ex
reI. Sparling v. Hitsman, 99 Mont.
521, apparently did not uphold a similar law on the theory that an emergency existed which gave the legislature the power to enact such law. Our
court quoted with approval the language of Chief Justice Hughes, supra.
It is possible that where the continued operation of a law depends upon
the existence of an emergency, the
fact of such emergency is open to
judicial inquiry. However, we do not
believe that the operation of Senate
Bill No.1 depends upon the existence
of an emergency. Until a competent
court, if ever, shall place some limitation upon the operation of the Act,
we must assume that it is valid according to its terms.

Opinion No. 58.
Counties-Tax Deed Lands.
HELD: A County may not take
tax deed to lands after February 28th,
1937, in view of the provisions of
Senate Bill No.1. which became effective on the 1st day of March, 1937.
March 11, 1937.
Mr. I. W. Choate
County Attorney
Miles City, Montana
My dear Mr. Choate:
You have requested of this office
an opinion upon the following statement of facts.
On December 31, 1936, in conformity with the statute, Custer County
gave notice of application for tax deed
to certain property which lands had
not been struck off to the county for
non-payment of taxes. The notice of
application for tax deed informed the
owner of the property that the time for
redeeming the property from tax sale
would expire on the second day of
March, 1937; and that if said property was not redeemed from the sale
on or before that date, Custer County
would apply to the county treasurer
for a tax deed to the property.
On March 1. 1937, the governor of
·Montana signed Senate Bill No.1,
which became effective on that date.
You have set out Section 1 of said act
in your communication, and which is
as follows:
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"That from and after the passage
and approval of this Act, any person having an equitable or legal
interest in real estate heretofore sold
for taxes to any county or which
has been struck off to such county
when the property was offered for
sale and no assignment of the certificate of such sale has been made
by the County Commissioners of the
county making such sale, or on which
taxes are delinquent for the first installment of the year 1936, shall be
permitted to redeem the same by
paying the original tax due thereon,
and without the payment of any penalty or interest thereon. Such redemption of real estate must be made
on or before the first day of December, 1938, and if such redemption is
not made by the first day of December, 1938, then redemption can only
be made by payment of the original
tax with accrued interest, penalties
and costs as now provided by law.
This act shall not apply to the purchaser of any certificates of sale
made prior to the passage and approval of this act."
In your opinion rendered March 5,
1937 to the county clerk of your county, you advised him that Seate Bill
No. 1 became effective on March 1,
1937, and that Custer County is without jurisdiction to take tax titles
under the proceeding heretofore pursued by it and referred to by you in
your opinion to the county clerk. In
your view of the law and conclusion
reached,this office agrees.
Under Senate Bill No. I, the time
in which the county can take a tax
deed is extended to the first day of
December, 1938. The only serious
question to be considered, is whether
or not Senate Bill. No. I is constitutional. The case of State ex rei Sparling v. Hitsman, 99 Mont. 521, is authority in holding this act valid, legal
and constitutional. Chapter 88 of the
24th Session Laws, 1935 was enacted
into law March 5, 1935 and extended
the right of redemption until the first
day of December. 1935. With the exception of the period of time, Chapter
88 is practically identical. particularly
in Section 1, with that of Senate Bill
No.1, Chapter 70, of the 1937 Session
Laws. In the Sparling- case, the court
held that Chapter 88, supra, did not
violate Section 39 of article 5 of the
Constitution. which provides:
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"No obligation or liability of any
person, association, or corporation,
held or owned by the state, or any
municipal corporation therein. shall
ever be exchanged, transferred, remitted, released, or postponed or in
'any way diminished by the legislative assembly; nor shall such liability
or obligation be extinguished, except
by the payment thereof into the
proper treasury."
The court's theory was that the
remission is in effect penalty, and
was not a part of the tax, nor of the
obligation, and the court said, thererore, the remission of such interest or
penalty, "Does not impinge upon the
provisions of Section 39, article 5 of
the Montana Constitution."
The principle upon which the Sparling case was decided was not based
upon the period of time in which the
payment of taxes was extended, but
was based upon the principle I have
just referred to. and while Senate Bill
No. 1 extends the time of redemption
from March 1st until the first day of
December. 1938, such period of time
is not an unreasonable period of time.
and the legislautre so determined, and
said period of time does not extend
beyond a legislative term of two
years, and inasmuch as the Sparling
case had overruled two other cases,
I am of the opinion that Senate Bill
No. 1, having the same general principles as Chapter 88, is valid and not
in conflict with the constitution.
Opinion No. 59.
SchOOls-School Districts-TrusteesRight to Sell School Sites.
HELD: School trustees have no
right to sell or dispose of school sites
without authority from electors of the
District.
March 12. 1937.
Mr. George F. Higgins
County Attorney
ll'lissoula, 1\1 ontana
My dear :\<lr. Higgins:
You have submitted the following
statement of facts, and ask for an
opinion thereon.
The Trustees of School District
No.1 in Missoula, own a plot of land.

