50

OPINIONS OF THE ATTORNEY GENERAL

Opinion No. 54.
Fish and Game Commission-Expenditure of Funds.
HELD: The Fish & Game Commission has no authority to appropriate money from its funds and expend
the same as a prize in an essay contest.
March 6, 1937.
Mr. K. F. MacDonald
State Fish and Game Warden
The Capitol
Dear Mr. MacDonald:
You have submitted the following:
"The Fish and Game Commission
has given considerable consideration
to conducting an essay contest in
the grade schools, high schools and
colleges on subjects relating to the
fish and game program. It is proposed that this contest be conducted
jointly with the Montana Wildlife
Federation. It is proposed too, that
prizes in the amount of $150.00 be
offered, with $75.00 to be furnished
by the sportsmen's organizations
and a like amount from the Fish and
Game Department.
"A question has arisen as to whether or not the Fish and Game Commission has authority to use part of
the Fish and Game Funds for such
purposes. Near the end of Section
3653 of the Montana statutes, it
provides that 'it (the Fish and Game
Commission) shall have authority to
establish and maintain an educational
and biological department of their
work for the collection and diffusion
of such statistics and information as
shall be germane to the purpose of
this Act.'
"In your opinion, would not the
Fish and Game Commission be acting within its authority to appropriate $75.00 for the essay contest under
the provisions of Section 3653?"
In my opinion your question should
be answered in the negative. Offering
prizes for essay contests is not establishing and maintaining an educational and biological department,
within the meaning of the Act. If
prizes may be offered for essay contests, it is difficult to see any limit
upon the power of the commission,
I believe the section that you have
quoted has narrower application.

Opinion No. 55.
Licenses-Drugs.
HELD: All persons selling drugs
must obtain a license to do so.

March 11. 1937.
Hon. J. A. Riedel
Secretary, Montana State Board of
Pharmacy
Boulder, Montana
Dear Mr. Riedel:
You have requested my opmlOn as
to whether all drug dealers must obtain a license before being permitted
to sell drugs.
Section 3202.7 R. C. M., 1935 (Section
1, Chapter 104, Laws of 1931) provides:
"It shall be unlawful for any person, persons, firm, or corporation
to sell or vend drugs, medicines, and
remedies as provided for under sections 3170 through 3202 in the state
of Montana without first having a
license issued under the authority of
the state of Montana, provided
nothing in this act shall be construed so as to interfere with any
physician in his practice, nor with
the wholesale business of any
wholesale dealer as such, nor interfere with the distributing, keeping
or handling of drugs, acids or
poisons by merchants or corporations for use in their own business
when kept in the original plainly
labeled package."
Section 3202.8 provides that application for license must be made to
the secretary of the state board of
pharmacy, and Section 3202.9 provides that the annual fee shall be $3.00.
It will be seen from the section above
that it applies to all persons who sell
drugs. It is my opinion that such license must be obtained by all persons
who sell drugs even though they sell
only such drugs as are contained in
the manfacturers' original package,
since the statute makes' no exception.
There is nothing in the decision in
State v. Stephens, 102 Mont. 414,
59 Pac. (2) 54, to the contrary. That
decision merely opened the door, permitting persons other than registered
pharmacists to sell drugs in the manu-
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facturers' original package. The door
having been opened so that other
persons, as well as registered pharmacists may sell such drugs, they, as well
as others, are not permitted to make
such sales unless they obtain a license.
The decison above quoted was concerned principally with the constitutionality of Section 3170 R. C. M., 1935,
in so far as it prevented persons other
than registered pharmacists to sell
drugs in manufacturers' original package.
Opinion No. 56.
Taxation - Personal Property demption from tax Lien.

Re-

HELD:
I. S. B. 22 covers all taxes on
personal property including personal
property where the taxes thereon are
a lien upon real property.
2. A taxpayer is permitted to pay
or redeem personal property by paying each tax lien separately.
3. The state treasurer is permitted
to seiZ(' and sell only so much prop-'
erty as may be necessary to pay the
tax.
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sonal property from each tax lien by
paying the original tax due thereon for
each year. This would appear to be
sanctioned by the statute, which reads:
" * * * shall be permitted to redeem
such personal property from tax lien
by paying the original tax due thereon
* * * ." There is nothing in the Act
indicating that the legislature intended
that a taxpayer must payoff all of the
tax liens at once. If there is any doubt
about it, we believe it should be resolved in favor of the taxpayer.
3. The question submitted to you
is not clearly stated. As we understand it, the question is, how much
property is the county treasurer permitted to seize and sell in order to
pay the tax.
We believe this is covered by Section 3, which reads:
"Any county or city treasurer, or
any other county officer having authority to seize and sell personal
property for the payment of delinquent taxes, shall sell only such portion of the property seized for sale
as will pay the original tax without
penalty or interest."
Opinion No. 57.

March 11, 1937.
Mr. ). E. McKenna
County Attorney
Lewistown, Montana
Dear Mr. McKenna:
You have asked our confirmation of
your opinion dated March 5, 1937, to
County Treasurer Ferrell, on three
questions regarding Senate Bill No.
22.
1. Whether the Act covers all
personal property including that
where the tax thereupon is also a
lien up real estate.
We call your attention to our opinion to County Attorney Berg, dated
March 3, 1937, in which we held that
the Act covers all personal property.
2. Whether or not the taxpayer
is compelled to pay the entire amount
of the delinquent taxes in order to
obtain the benefit of this law.
Since the tax upon personal property for each year is a separate lien
upon the property, it is my opinion
that a taxpayer may redeem such per-

Taxation-Real Property-Remitting
Penalty and Interest.
HELD:
1. According to the language of the
statute. in order to redeem lands from
delinquent taxes it is necessary that
he pay all delinquent taxes to and including the first half of 1936.
2. Senate Bill No. 1 does not affect assignments of tax sale certificates made before March 1, 1937.
3. The constitutional authority of
the legislature to enact Senate Bill
No. 1 does not depend upon the existence of an emergency since emergency does not create power. (Home
Building and Loan Association v.
Blaisdell, 290 U. S. 398.)
March II, 1937.
Mr. 1. E. McKenna
County Attorney
Lewistown, Montana
Dear Mr. McKenna:
You have asked our confirmation
of your opinion to County Treasurer

