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Government, he was an imitate of a
public institution, would be to unreasonably constrain the language of
subdivision 6 and read into that section an unreasonable interpretation.
As to the question of whether or
not a patented Indian would be excluded from the benefits of the Old
Age Pension Act, I refer you to the
following language used in the case of
State v. Big Sheep, supra:
"On the other hand it is clear
that an Indian who has obtained patent in fee to his allotment not only
is a citizen of the United States, but
has all the rights, privileges and immunities of citizens of the United
States, and is subject to the civil and
criminal laws of the state of iVlontana. He is no longer a ward of the
governmen t." (p. 230)
As to whether or not a patented
Indian is entitled to relief from the
Montana Relief Commission, has been
practically answered in the affirmative by my answer to your first question, as the same general principles
of law apply. Chapter 20 of the Extraordinary Session Laws of 1933-34
makes it the duty of the Montana
Relief Commission to administer the
Emergency Relief Fund, "in such
manner as to effectuate the purpose
of this act as herein set forth." Sec1 of the Act provides:
"There is hereby created a state
institution to be known as Emergency Relief, the purpose of which
shall be to provide means for the
sustenance of life and the relief of
distress among people of the state
whom economic conditions, industrial inactivity, or other cause over
which they have no control, has deprived of support."
No doubt there is at least a moral
obligation on the part of the Federal
Government to take care of its ward
Indians, yet the history of the Government's treatment of the Indians
shows that it has not always fulfilled
such obligations, and the Government,
being the sovereign, cannot be compelled to perform those obligations.
In other words, the effect of the policy
of the Government has been to partially abandon these Indians, and in
many cases in this state, the Government has not provided sufficient sup-
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port and adequate means to keep the
Indians from being destitute. However,
in determining whether or not the
Relief Commission shall aid these destitute wards, the commission should
take into consideration any annuities
or other support the Federal Government extends to them, but the commission should not deprive the wards
of, nor exclude them from, relief
simply because of the fact that they
are wards, and in arriving at whether
or not they are entitled to relief, it
should consider Indians and the government aid without discrimination,
and in the same manner that it would
arrive at determining what aid should
be given to any of its other citizens,
taking into consideration what assistance those citizens may also be receiving from other sources or from
relatives.
.
Therefore, it is my opinion that
ward or unpatented Indians, as well
as patented Indians, shall not be excluded from the benefits of old age
pensions and other relief provided
by the State of Montana, and that
no discrimination shall be made against
these people by virtue of their relationship with the Federal Government, and that in determining the
amount of pension or relief that they
shall receive, the Old Age Pension
Commission and Relief Agencies shall
take into consideration and deduct
therefrom whatever allowances are
actually being made by the Federal
Government to them.
Opinion No. 52.
Highway Patrol-Power of ArrestCities & Towns-Incorporated.
HELD: Highway patrolmen are
without authority to arrest intoxicated automobile drivers within the
limits of an incorporated city or town.
One resisting such an arrest cannot be
guilty of resisting an officer.
March 3, 1937.
Mr. Leif Erickson
County Attorney
Sidney, Montana
Dear Mr. Erickson:
You have submitted the following
state of facts to this office, asking

54

OPINIONS OF THE ATTORNEY GENERAL

for an opinion: It appears that two
persons were arrested for driving an
automobile while intoxicated within
the incorporated limits of a city or
town, and these persons resisted the
State Highway Patrolman in making
said arrest, and that informations have
been filed against them in the district
court for resisting an officer. The
Question being whether or not a highway patrolman has power to arrest
a person, driving an automobile while
intoxicated, within the incorporated
limits of a city or town.
Section 1741.7 provides among other
things, as follows:
"For the purpose of this act, the
following acts on the main or secondary highways of the State of
Montana outside of incorporated
cities and towns, shall be deemed and
declared menaces to the public health
and safety. and constitute a crime
punishable hy law as hereinafter
provided: * * *.
11. Driving a motor or other vehicle while intoxicated."
Section 1741.8 provides the punishment for violation of any of the
provisions of the above mentioned
sections, or other provisions of the
state motor vehicle laws, other than
driving in a reckless manner or while
intoxicated.
Section 1741.9 provides the duties
of patrolmen and authorizes them to
make arrests in certain crimes committed in their presence or when reQuested by any peace officer as follows:
"The crimes of murder, assault
with a deadly weapon, arson, burglary, grand larceny, kidnaping, illegal
transportation of narcotics, or violation of the Dyer act regarding the
transportation of stolen automobiles,
but in no event shall patrolmen be
deemed police officers in making arrests in other offenses, and shall in
felony offenses, cooperate with sheriffs and other peace officers; provided that such highway patrolmen
shall have no authority and are expressly forbidden to make arrest in
labor disputes or in preventing violence in connection with strikes, and
shall not be permitted to perform any
duties whatsoever in connection with
labor disputes, strikes or boycotts,
and shall not be permitted to congre-

gate or act as a unit in one county
to suppress riots or to preserve the
peace."
Section 1741.7 designates the crimes
while Section 1741.8 prescribes the
penalties. Section 1741.9 has reference
to the duties of the highway patrolmen. and this section circumscribes
their duties, and must necessarily refer
to Section 1741.7 because Section
1741.8 does not enumerate the crimes
but only provides for the punishment,
and Section 1741.9 refers to the authority of the patrolmen by this language: "In addition to the above
mentioned duties, the highway patrol
supervisor and all patrolmen are authorized under this act to make arrests
for the following offenses," and then
certain felonies are described therein.
The purpose of Section 1741.9 was
to expressly limit the authority of
the patrolmen, and particularly did the
legislature fear that patrolmen may be
used, either directly or indirectly, to
break strikes and in labor disputes.
Section 1746.2 was enacted in 1929,
while the Highway Patrol Law and
the sections last referred to were enacted in 1933, and while the Patrol
Act and Section 1746.2 are not in conflict, yet, inasmuch as the legislature
has expressly excepted incorporated
cities and towns in Section 1741.7,
and did not include offenses within a
municipality as described and provided in Section 1746.2, then it is
evident that these patrolmen have no
authority to make an arrest of an
intoxicated automobile driver within
an incorporated city or town.
This opinion shall not be construed
to mean that a patrolman does not
have the right to sign a complaint and
have a warrant issued for the arrest
of intoxicated automobile drivers
within incorporated cities,-only that
the patrolman is without authority to
act as a police officer in making the
arrest. Nor is this opinion to be construed as holding that to drive and
operate an automobile while intoxicated, within an incorporated city, is
not a crime. The statute so declares
it a crime and that statute has not
been repealed. This interpretation of
the statute simply points out the lack
of authority for the patrolman to
make an arrest, and a person resisting
such an arrest cannot be guilty of resisting a police officer.
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Therefore, it is my opinion that
inasmuch as these patrolmen were not
deemed to be police officers, and were
without authority to arrest these persons for driving an automobile in an
incorporated city or town, while intoxicated, it follows that these persons
charged in your district court, could not
be guilty of resisting a police officer.

Opinion No. 53.
State Funds-Appropriation of-State
University-Fees and Collections.
HELD: Only such fees as are
specified in subdivision 3, Section 194,
R. C. M., 1935, may be deposited in the
State Treasury to the General Fund.
Funds placed in the general fund
should be appropriated in a specific
amount. Trust funds, such as are
specified in Section 194, R. C. M., 1935,
may be appropriated by the Legislature in blanket form, in language such
as, "In addition, all fees and collections
are hereby appropriated."

February 27, 1937.
Hon. Robert Pauline
The Senate
Capitol Building
Dear Senator Pauline:
You have requested an opmlon as
to the constitutionality of Section 194,
R. C. M., 1935, together with other
questions therein submitted.
Subdivision 1 of said section provides for the appropriation of funds
from endowments and land grants;
subdivision 2, the fees and earnings
of every state institution, and subdivision 3, in part, provides for contributions from public or private
bounty. Part of subdivision 3 also provides that all income from fees and
earnings of each and every of such
state institutions. from whatever source
they may be derived, other than as
hereinbefore specified, shall be deposited by the state treasurer to the
credit of the general fund. Section 12,
Article XI of the State Constitution,
provides:
"The funds of the state university
and of all other state institutions of
learning, from whatever source ac-
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cruing, shall forever remain inviolate
and sacred to the purpose for which
they were dedicated. The various
funds shall be respectively invested
under such regulations as may be
prescribed by law, and shall be
guaranteed by the state against loss
or diversion. The interest of said
invested funds, together with the
rents from leased lands or properties shall be devoted to the maintenance and perpetuation of these respective institutions."
Under this section only such fees
as are specified in the language used
in subdivision 3 of Section 194, are
to be deposited in the state treasury
and in the general fund, the theory
being that these funds are not a trust
fund as provided for in the article of
the Constitution quoted, and the legislature would have no authority to deposit any of the trust funds such as permanent endowments and funds received
from land grants, in the general fund
because these funds are a trust fund
and must be used for the purpose of
that trust. The legislature, if it proposes to amend the above section, must
be cautious and not go further than
the section now makes provision for;
otherwise, it would be in violation of
the Constitution. All funds placed in
the general fund in the state treasury
should be appropriated in a specific
amount in the same form and nature
as any other appropriation upon' the
general fund. However, in reference to
all trust funds such as come under
subdivision 1 of Section 194, may be
appropriated in a blanket form by the
use of language you have suggested;
"In addition all fees and collections
are hereby appropriated."
You have advised this office that
this information is very urgent and
in the short time that I have had to
investigate this matter I have not had
an opportunity to make as careful a
search of this question as I should
like, but, in the time I have been able
to devote to the matter, I have come
to the conclusion that Section 194 is
a valid and constitutional law but
that any amendments, particularly in
placing any of these funds in the general fund, should not go further than
the present law, as contained in Section 194; otherwise, they would be
in conflict with the constitutional provision I have just quoted.

