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Mr. Gordon O. Berg 
County Attorney 
Ekalaka, Montana 

Dear Mr. Berg: 

March 3, 1937. 

You have submitted the question 
whether Section 1 of Senate Bill 22, 
Chapter 20, Laws of 1937, applies to 
personal property taxes which are a 
lien upon real property. 

You state that you are of the 
opinion that "the act did not contem­
plate application to cases wherein the 
realty and personalty had been assessed 
together, the latter also being a lien 
on the former, under Section 2153, and 
that the delinquent taxpayer would not 
be entitled to a separate assessment." 
You have not stated any reasons or 
grounds for your opinion and hence 
we are unable to determine upon what 
your opinion is based. Said Section 1 
reads: 

"That from and after the passage 
and approval of this Act, any person 
having an equitable or legal interest 
in any personal property on which 
the taxes have become delinquent 
prior to December 1, 1936, shall be 
permitted to redeem such personal 
property from tax .lien by paying the 
original tax due thereon and without 
the payment of penalty or interest 
thereon, provided that such personal 
tax is paid on or before the first day 
of December, 1938. If such taxes are 
not paid on or before the first day 
of December, 1938, then such re­
demption from tax lien can only be 
made by paying the original tax, 
together with penalty and accrued 
interest, as provided by law." 

The intention of the legislature 
must be obtained primarily from the 
language used in the statute. Courts 
must impartially, and without bias, 
review the written words of the Act. 
Where the language of a statute is 
plain and unambiguous, there is no 
occasion for construction (59 C. J. 
952, Section 569). Section 1 applies 
to "any personal property," that is, 
all personal property. If the legis la­
tm e intended it to apply only to per­
sonal property taxes where there was 
no real property upon which the taxes 
would also be a lien, they failed to 
use any language whatever from which 
such intention could be ascertained. 

Since the words of the Act are plain 
and unambiguous, they are not subject 
to construction and we are unable 
to say that the Act should only apply 
to personal property taxes where there 
is no real estate upon which such taxes 
are also a lien. Where there is real 
estate, the personal property taxes 
may be segregated if the owner de­
sires to pay the personal property 
taxes. See opinion No. 209, Volume 
15, Opinions of the Attorney General, 
p. 145; Vol 12, Opinions of Attorney 
General, page 171. 

In the absence of any statute for­
bidding it, I am of the opinion that 
such segregation can be made. 

Opinion No. 50. 

Constitutional Law-Officers-Boards 
Members of-Impeachment-RemovaI 

by Governor. 

HELD: Governor has no authority 
to remove a state constitutional of­
ficer. 

The members of the Board of Equal­
ization, being constitutional officers, 
may be removed only by impeachment. 

March 2, 1937. 

Hon. H. D. Rolph 
Speaker, House of Representatives 
The Capitol 

Dear Mr. Rolph: 

You have submitted the question 
whether the Governor has the power 
to remove from office a member of 
the State Board of Equalization. 

The State Board of Equalization is 
provided for by the Constitution, in 
Section 15, Article X II: 

"The state board of equalization 
shall be composed of three members 
who shall be aDpointed by the gov­
ernor, by and with the advice and con­
sent of the senate. * * *" 
The members of the State Board of 

Equalization are therefore not only 
state officers but constitutional of­
ficers. 

Section 17, Article V of the Consti­
tution, provides what officers shall 
be liable to impeachment: 
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"The governor, and other state 
and judicial officers, except justices 
of the peace, shall be liable to im­
peachment for high crimes and mis­
demeanors, or malfeasance in office, 
but judgment in such cases shall 
only extend to removal from office 
and disqualification to hold any office 
of honor, trust, or profit under the 
laws of the state. The party, whether 
convicted or acquitted, shall, never­
theless, be liable to prosecution, trial, 
judgment, and punishment according 
to law." 

Section 18, Article V of the Mon­
tana Constitution provides that all of­
ficers not liable to impeachment shall 
be subject to removal. This section 
reads: 

"All officers not liable to impeach­
ment shall be subject to removal for 
misconduct or malfeasance in office. 
in such manner as may be provided 
by law." 

Since members of the State Board 
of Equalization are liable to impeach­
ment, they are not subject to removal, 
as said Section 18 'provides that only 
officers not liable for impeachment 
shall be subject to removal. The Con­
stitution having provided a method 
of impeachment of state constitutional 
officers, that method is exclusive. The 
general rule is stated in 46 C. J. p. 
1002. section 195: 

"Where the Constitution provides 
a method for the impeachment of 
officers, that method is exclusive, 
and the power which the legislature 
might otherwise be regarded as pos­
sessing, is taken away:" 

Our Supreme Court, in interpreting 
these sections of the Constitution 
above quoted, has held that Section 
17. Article V, applies to constitutional 
officers alone. In State ex reI. Working 
v. Mayor et aI., 43 Mont. 61, 114 Pac. 
777, the court said: 

"Section 17 of Article V of the 
state Constitution provides that the 
governor and other state and judicial 
officers. except justices of the peace, 
shall be liable to impeachment for 
high crimes and misdemeanors. or 
malfeasance in office. Section 1 of 

Article VIII provides that the ju­
dicial power of the state shall be 
vested in the senate sitting as a court 
of impeachment, in a supreme court, 
district courts, justices of the peace, 
and such other inferior courts as the 
legislative assembly may establish 
in any incorporated city or town. 
A police judge is not a constitutional 
officer. His office is created by the 
legislative assembly, and not by the 
Consitution. Section 17 of Article V, 
supra, providing what officers shall 
be liable to impeachment, applies to 
constitutional officers alone. There­
fore a police judge is not liable to 
impeachment. 

"Section 18 of Article V of the 
Constitution provides that all officers 
not liable to impeachment shall be 
subject to removal for misconduct 
or malfeasance in office, in such 
manner as may be provided by law. 
the provisions of the Constitution 
are both mandatory and prohibitory 
unless by express words they are de­
clared to be otherwise. (Sec. 29, Art. 
TIL)" 

It is therefore my opinion that there 
is not only no authority in the law 
permitting the Governor to remove a 
state constitutional officer but that 
the legislature is expressly prohibited 
by the Constitution from granting 
such authority. He has no more au­
thority to remove a member of the 
board than he has to remove the 
State Treasurer, or any other state 
officer provided for by the Constitu­
tion; or. stated otherwise, if he could 
remove a member of the State Board 
of Equalization, he could remove any 
other state constitutional officer. We 
find no cases to the contrary. In the 
Stafford cases, the principal question 
was whether there was a vacancy in 
the office, which was an entirely dif­
ferent matter. 

Opinion No. 51. 

Indians - Old Age Pensions - Relief. 

HELD: Indians holding or owning 
pa tented land, as well as those hold­
ing- unpatented land, are equally en­
titled to old age pensions, and to re­
lief. 

cu1046
Text Box




