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discrimination may be substantially 
to lessen competition or tend to 
create a monopoly in any line of 
commerce, or to injure, destroy, 
or prevent competition with any per
son who either grants or knowingly 
receives the benefit of such dis
crimination, or with customers of 
either of them: * * * ." 
It will be noted that there is a limita

tion on the price discriminations which 
are prohibited. The discriminations 
prohibited by the Act are those which, 
in effect, may be: 

"(1) substantially to lessen com
petition in any line of commerce; or 

(2) to tend to create a monopoly 
in any line of commerce; or 

(3) to injure, destroy or prevent 
competition: 

(a) with any person who either 
grants or knowingly receives the 
benefit of such discriminations; or 

(b) with customers of either of 
them." 

It is difficult to see how any price 
discrimination in favor of the State 
of Montana, made on bids after open 
competition, could substantially lessen 
competition or how it would tend to 
create a monopoly or injure, destroy 
or prevent competition. The State of 
Montana is not in competition with 
any person or corporation engaged 
in the sale of oils and greases and any 
advantage which the State might receive 
could not injure any competitor, since 
the State has no competitor. More
over, the right of the Congress to 
restrict the State in its operation in 
this respect is seriously questioned. 
Until the vadidilty of the Act shall be 
upheld by a decision of a competent 
court, it is my opinion, on the reasons 
herein stated, that you should con
tinue to make purchases of such com
modities at the lowest competitive 
prices and that you are not restricted 
in doing so by the said Act. 

Opinion No. 45. 

Taxation-Power of Legislature
Chain Store Tax-Constitution

Classification for tax purpose. 

HELD: Legislature may impose a 
graduated tax upon chain stores. and 
make such classification of business
es as are not arbitrary for purpose of 
such tax. 

Hon. John R. Page 
The Senate 
Helena, Montana 

Dear Senator Page: 

February 22, 1937. 

You have submitted to this office 
an inquiry as to whether or not House 
Bill 38, now in the Senate, would be 
a constitutional enactment. The bill 
provides for a graduated license tax 
upon chain businesses, with certain 
exemptions to other chain businesses 
as to a portion of the taxes. The ques
tion to be determined is whether or 
not the legislature assembly has the 
power to impose a chain store gradu
ated license tax upon chain businesses, 
and, if so, whether or not the exemp
tions from a part of the tax, as pro
vided in Section 5 of the bill, would 
impair the vadidity of the Act. 

Article XII, Section 11 of the State 
Constitution, provides: 

"Taxes shall be levied and col
lected by general laws and for public 
purposes only. They shall be uni
form upon the same class of subjects 
within the territorial limits of the 
authority levying the tax." 

See also Article XII, Section 16 and 
Article V. Section 26, all having re
lation to the uniformity of the tax 
rate and prohibiting special legislation. 

The legislature has the right to 
classify business, and impose a tax 
upon each class of business but each 
class of business must be taxed im
partially and each classification of 
business must be based upon some 
reasonable dictinrtion and reasonabl~ 
dissimilarity. Article 1, Section 23 of 
the Indiana Constitution, provides: 

"The General Assembly shall not 
grant to any citizen or class of citi
zens privileges and immunities which 
upon the same terms shall not equally 
belong to all citizens. The General 
Assembly shall provide by law for 
a uniform and equal rate of assess
ment and taxation." 

It appears that the Constitution 
of the State of Indiana, is practically 
the same as our Constitution. In the 
case of Tax Commissioners v. Jackson, 
283 U. S. Rep. 527, at page 537, the 
court said: 
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"A very wide discretion must be 
conceded to the legislative power 
of the State in the classification of 
trades, caIlings, businesses or occupa
tions which may be subjected to 
special forms of regulations or taxa
tion through an excise or license tax. 
ff the selection or classification is 
neither capricious nor arbitrary, and 
rests upon some reasonable consid
eration of difference or policy, there 
is no denial of the equal protection 
of the law. 

"Our duty is to sustain the classi
fication adopted by the legislature if 
there are substantial differences be
tween the occupations separately 
classified. Such differences need not 
be great." 

See also 12 Fed. Supp. p. 761. 

From the authority above quoted, 
it appears to be well settled that the 
legislature has the power to impose 
the form of tax as you propose upon 
chain stores. 

In Section 5 of the proposed Act, 
you restrict the definition of "store" 
so that it shall not include gasoline 
stations, lumber yards and grain ele
vators doing a certain gross business 
from the operations of certain taxes 
that will be placed upon the non-ex
empted chain stores. It is a well set
tled rule of law, as before stated, that 
the legislature may impose these 
graduated license taxes upon chain 
stores; however, it is also a funda
mental law that no part of that class 
or classification can be discriminated 
against by exemptions, etc. The entire 
class must be treated impartiaIly and 
alike. The question, therefore, to be 
determined, is whether or not the 
proposed bill, by the terms of its ex
emption clause, exempts a part of the 
same class of business or whether or 
not gasoline stations, lumber yards, 
etc .. are a business in a different classi
fication and dissimilar to the classifica
tion of the non-exempt chain stores. 

It has been held in the case of Fox 
v. Standard Oil Company, 294 U. S. 
Rep. 87, that chain gasoline stations 
are subject to a graduated license tax. 
Whether there is a distinction between 
the exempted three classes of business 
as to a portion of the taxes and the 
non-exempted chain stores, would be 
a question of fact for the court to de
termine. It would always be necessary 

to submit facts to adjudicate and as
certain whether the exempted chains 
were in the same classification. The 
legislature may be able to ascertain 
whether there is a difference, or a dif
ferent clasification, in the exempted 
and non-exempted chain businesses as 
proposed in this bill, and if the legisla
ture enacts this bill as now proposed, 
there would be a presumption that the 
exempted businesses were in a dif
ferent classification than non-exempted 
businesses. However, it may be a 
difficult matter to ascertain whether 
there are two classifications or only 
one. The language of Judge Suther
land in his dissenting opinion in the 
case of Tax Commissioners v. Jack
son, 283 U. S. Rep. 550, well illustrates 
this situation. The court said: 

"A large number of decisions are 
cited in support of the act. They, as 
well as those cited above, demon
strate the impossibility of stating pre
cisely or categorically the distinction 
between such statutes as fall within, 
and such as fall without, the ban of 
the Constitution. The decisions have 
depended not only upon the varying 
facts which constituted the back
ground for the particular legislation 
under consideration, but also, to some 
extent, upon the point of view of the 
courts or judges who have been 
called upon to deal with the question. 
Some of the cases press to the limit 
fixed by the Constitution; and that 
fact, while affording no ground for 
objection to the cases themselves, ad
monishes us to use caution in ap
plying them to other sets of sub-' 
stanially dissimilar circumstances, 
lest, by doing so, we pass into the 
forbidden territory which lies wholly 
beyond the verge." 

This office believes that the facts 
would show that the legislature may 
properly exempt the businesses that it 
has proposed to exempt and that those 
businesses proposed to be exempted, 
from a portion of the tax, occupy a 
different classification from the non
exempted businesses. For instance, 
both gas and lumber businesses have 
a more monopolistic nature, have ac
cess to different markets and sell dif
ferent merchandise than would a chain 
store engaged in the sale of general 
merchandise, such as clothing and 
groceries. 
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The court held in the case of Tax 
Commissioners v. Jackson, supra, that 
the constitutional provisions in the 
State of Indiana, which are practically 
the same as in the State of Montana, 
set no different standard than the 
Fourteenth Amendment, and that the 
Indiana Constitution permits classifi
cation for purpose of taxation. and 
that the same principles are applicable 
as under the Fourteenth Amendment, 
and that the Indiana constitutional 
provisions and the statutes thereunder, 
which you now propose, were not 
repugnant to the clauses of the Indiana 
Constitution or the Federal Consti
tution. 

It is, therefore, my opinon that the 
proposed bill is valid and constitu
tional. 

Opinion No. 46. 

Constitutional Law. 
Statutes-Construction. 

HELD: H. B. No. 170 amending 
Sec. 2639.6 is not unconstitutional as 
delegation of legislature power. 

H. B. 170 amending Sec. 2639.6 gives 
the Milk Control Board discretion in 
forming or not forming market areas. 

Persons not within market areas are 
not required to pay license fees and 
assessments. 

February 26, 1937. 

Mr. G. A. Norris 
Commissioner, Montana Milk Control 
Board 
The Capitol 

Dear Mr. Norris: 

You have submitted the following: 

"Your attention is asked to the 
amendment to the Montana Milk 
Control Law proposed in House Bill 
No. 170, section 2639.6, and your 
opinion is respectfully asked upon 
the following questions relative there
to: 

"1. Will this amendment correct 
the constitutional weakness of section 
2639.6 of the present law? 

"2. Is the Board within its proper 
,lower in exercising its discretion in 
entering or not entering a given un
organized market? 

"3. Would members of the fluid 
milk industry in areas not entered 
by the Board be subject to the li
censes and assessments set up in the 
law?" 

A provision similar to Section 2639.6 
R. C. M., 1935, was held unconstitutional 
by the Maryland Court in J\'Iaryland 
Cooperative Milk Producers v. Miller. 
182 Atl. 432, as delegating legislative 
power "to an indefinite portion of 
producer, consumer and distributor 
classes in areas having no legislative 
description." The proposed amend
ment which leaves the question of the 
formation of any market within the 
discretion of the board, in my opinion 
is not vulnerable to that attack. We 
call attention to a late case decided 
by a federal court: Highland Farms 
Dairy v. Agnew, 16 F. Supp. 575, de
cided October 3, 1936, upholding the 
Virginia Milk Control Act, containing 
a provision similar to the proposed 
amendment of Section 2639.6. The 
court held that authority to the milk 
commission to determine in what 
areas it should exercise its powers 
under the Virginia Milk Control Act, 
did not contradict nor nullify legisla
tive finding as to need of state con
trol nor to constitute improper dele
gation of legislative power. We call 
attention to the following language 
of Circuit Judge Soper, speaking for 
the court: 

"We do not think that the au
thority given to the Board to deter
mine in what areas it should exercise 
its powers contradicts or nullifies 
the legislative finding, or amounts to 
an improper delegation of legislative 
power. It is merely left to the Board 
to ascertain whether trade practices, 
harmful to the public interest, are 
prevalent in a particular area, and if 
so. to exercise the power to make 
rules and regulations and fix prices 
for the milk produced and distribu
ted therein. * * * 

"There is no impropriety in the 
legislative delegation of authority to 
the executive to act or withhold 
action in carrying out the legislative 
intent in conformity with principles 
laid down in the governing law 
* * * "(Here follows a review and 
citation of cases.) 

The proposed amendment to Sec
tion 2639.6. reads: 
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