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This money is accumulated through
$5.00 charged each student per year.
These fees, plus the net profit derived from the operation of the building, go to make up the amount in
the fund.
The second fund they have, is
built up by a $5.00 fee assessed each
student per quarter, or $15.00 per
school year, which is placed in what
is known as the Montana State University Building Fund.
How far can the State Board of
Education go in the levying of fees
or building tax, which these fees
represent?
At present, each student is required,
through a resolution passed by the
State Board of Education, to pay
$20.00 per year for building funds.
Is a fee a tax, or is it just a charge
for education?"
While your questions are rather
general, in my opinion authority to
collect the fees in question by the
State Board of Education, has been
granted by Chapters 10 and 24, Laws
of 1933-34, Extraordinary Session, and
Chapter 133, Laws of 1935. We also
call your attention to the following
decisions by our Supreme Court: State
ex re1. Veeder v. State Board of Education et a1., 97 ~10nt. 121, 33 Pac.
(2) 516; State ex re1. Wilson v. State
Board of Education et aI., 102 Mont.
165, 56 Pac. (2) 1079; State ex reI.
Dragstept v. State Board of Education
et aI., 103 Mont. 336, 62 Pac. (2) 330,
and the cases therein cited. We call
your attention particularly to the
language of the Supreme Court on
pages 135 and 136 in 97 Montana.
Opinion No. 43.
School Districts-Budget.HELD: School District cannot ex('eed in expenditures, the amount provided for by final budget.
February IS, 1937.
Miss Ruth Reardon
State Superintendent
of Puplic Schools
Attention R. C. Haight, Deputy
Dear Miss Reardon:
You have requested opinion on the
following facts. It appears that in a

certain school district in Flathead
County, near Olney, the final school
budget was adopted, upon the basis
of a school enrollment of from three
to ten children. This small school attendance existed for a number of years
and was of a permanent nature. That
shortly after school opened, and after
the adoption of your final budget,
additional people moved in to the community in the district, until there are
now approximately forty children enrolled in the school, and no doubt this
enrollment will be further enlarged.
It appears that you have two schools
in this district. The question is whether
or not there are any provisions in the
law to meet the additional expense
occasioned by what we may describe
as, "more or'less of an emergency."
Section 1019.15 authorizes the transfer of excess appropriation from one
item to another and the county treasurer is required, upon notice, to make
a transfer of such amount.
Section 1019.16, R. C. M., 1935. provides:
"The provisions of this act shall
not apply in the caSe of any emergency caused by the destruction of
impairment of any school property
necessary for the maintenance of
school, or by the entering, by a court
of competent jurisdiction, of a judgment for damages against the district,
or by enactment of legislation, after
the adoption of any final budget, requiring expenditures not contemplated therein, but the trustees of
any district, when any such emergency arises therein, may proceed, in
any manner authorized by law, to
levy taxes, raise funds, and make
expenditures to meet and overcome
such emergency."
Section 1019.14 limits expenditures
and the appropriation as fixed in the
budget, and provides that warrants
issued in excess of the final budget,
with a detailed appropriation as originally determined, or as revised by
transfer, shall not be a liability of
the district, and no money of the
district shall ever be used for the
purpose of paying the same.
Section 1019.25 gives the state superintendent of public instruction general supervisory control over the
enforcement of the provisions of the
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budget act, and authorizes her to adopt
proper rules to secure the enforcement thereof..
Under Section 1019.15, the board
may possibly secure some relief from
this situation by transferring excess
funds from one item to another, but
this section does not authorize an
excess expenditure over the total
budget provided.
Section 1019.16 has application to
the following emergencies:
First: for the destruction of any
school property;
Second: to pay a judgment;
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On the other hand, I believe every
child is entitled to at least a nine
months period of school: However,
unless the school can secure some
relief by the transfer of funds, or from
private sources, certainly you are not
justified in expending funds in excess
of your final budget.
Therefore, it is my opinion that the
board of trustees is not authorized to
exceed any expenditure of total sums
provided in the final budget or the
budget with sums as transferred to
different items.
Opinon No. 44.

Third: on expenditures incurred
by reason of new legislation.

State Purchasing Agent-Right to Contract for Commodities.

In either of these events the board
has the power to raise funds in any
manner provided by law in excess
of the budget, but it appears that the
situation is not. such an emergency
as is provided for in said section.
Your correspondence advises that the
former superintendent of public instruction, Miss
Ireland forwarded
approximately $525.00 for the Olney
school, not earmarked. No doubt the
superintendent of public instruction
had in mind Section 1019.25, which
gave her general supervision over the
enforcement of the budget act, and
her oral instructions were with a view
to liberally construe the budget act,
yet it is apparent that the superintendent of public instruction did not
have authority to, nor did she propose
to, over-ride the budget act and authorize an excess expenditure.
It has been urged that the enforcement of the budget act as applied to
the Olney School may be in conflict
with our constitution, which provides
for the establishment and maintenance
of a uniform system of public instruction. However, I do not arrive at
such a conclusion. In the first place,
the legislature has not declared a
situation as has arisen in the Olney
School an emergency, and secondly,
it appears that school has almost completed the minimum required term.
Therefore, a uniform system of public
instruction is being maintained.
My language herein should not be
taken as an intimation that I approve
of only a six months period of school.

HELD: The right of the state to
contract for commodities used by the
state through the state purchasing
agent, is not restricted by the Robinson-Patman A,t.
Fehruary 15, 1937.
Hon. A. W. Engel
State Purchasing Agent
The Capitol
Dear Mr. Engel:
You have submitted the question
whether the State of Montana in making purchase of oils and greases for
use in state automotive equipment,
is bound by the provisions of H. R.
8442, approved June 10, 1936, commonly called the "Robinson-Patman
Act", amending the Clayton Act. Section 2 (a) of the Clayton Act, as
amended, provides:
"That is shall be unlawful for any
person engaged in commerce, in the
course of such commerce, either directly or indirectly, to discriminate
in price between different purchasers
of commodities of like grade and
quality, where either or any of the
purchases involved in such discrimination are in commerce, where
such commodities are sold for use,
consumption, or resale within the
United States or any Territory thereof or the District of Columbia or
any insular possession or other place
under the jurisdiction of the United
States. and where the effect of such

