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I t is my opinion, therefore, that you
should accept and record a trade-name
offered in a proper application unless
the trade-name offered is obviously improper. The highly technical and complicated question of whether the applicant may secure an exclusive property right in the trade-name claimed is
one which you may safely leave for
the applicant and his attorneys to
struggle with.
It is not amiss to point out here that
recording of the name of a business
as a trade-name is not a compliance
with the provisions of Sections 80198024, R. C. M. 1935, which require the
filing of a certificate of a fictitious
name of a business. The two are entirely separate and distinct. The purpose of the statute relating to recording
trade-names is to protect the property
of the owner in his trade-name. The
purpose of the statute requiring filing
of a fictitious name is to protect the
pu1blic in dealings with a business
operating under such fictitious name
and to give the public notice as to the
person or partners with whom it deals.
Opinion No.3.
Elections-Canvass, Publication ofCounty Commissioners, ClaimsCounty Commissioners-Powers-County Printing, Official Returns Are Not.
HELD: There is no authority for
the publication of official returns of a
county as county printing.
December 7, 1936.
Mr. E. P. Conwell
County Attorney. Carbon County
Red Lodge, Montana
Dear Sir:
You have requested my opi?ion
whether or not the county prmter
may print official returns for the primary and general elections and collect
for such printing as county printing.
The county printer in your county published the official returns on N ovember 13th of this year, without being
ordered to do so. He was under the
impression that such printing was mandatory, and now seeks to recover for
the publication as county printing.
You have expressed your opinion
that the claim is not a proper charge
against the county. With that opinion
we agree. It seems superfluous to state

that the county printer had no authority to charge the county with
printing which has not been ordered
and which does not come within the
terms of his contract. The printing
under consideration here was not ordered. Whether it comes within the
terms of the contarct for county printing we are not informed. For the purpose of this opinion we shall assume
that the Board of County Commissioners ordered the printing or included the printing of official election
returns in the contract for county
printing. The result is the same.
The principle is firmly established in
this jurisdiction that the Board of
County Commissioners may exercise
only such powers as are expressly
granted it by statute and such as are
necessarily implied from those expressly granted. (Lewis v. Petroleum
County, 92 Mont. 563; American Surety
Co. v. Clarke, 94 Mont. 1.)
The authority of the Board of County Commissioners, then, to order the
printing of official election returns and
to pay for such publication from
county funds, must be found in the
laws of the State of Montana or it
cannot be said to exist at all. A close
reading on our part of the pertinent
provisions of our codes does not disclose the existence of the particular
power sought to be exercised in this
instance. (See Volume 2, Official Opinions of Attorney General, page 6, which
is overruled as to the subject of the
second division of the syllabus.)
Opinion No.4.
Corporations - Co-Operative Asociations-By-Laws, Limitation
on-Reserve Fund.
HELD: The reserve fund of a cooperative association, organized under
the provisions of Sections 6375-6396,
R. C. M. 1935, may not exceed an
amount equal to 30% of the paid up
capital stock of the association; nor
may the by-laws make provision for a
larger reserve fund.
December 8, 1936.
Hon. Sam W. Mitchell
Secretary of State
Helena, Montana
Dear Mr. Mitchell:
You have presented the following
matter and have requested my opinion
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thereon. The Farmers Union Oil
Company of Nashua, :'lontana, is a
cooperative association created under
the provisions of Sections 6375-6396,
R. C. M. 1935. The association has presented proposed amended by-laws to
your office for filing. Paragraph 2 of
Section 27 of Article VI of said proposed amended by-laws provides, in
part: "A reserve fund of at least ten
per cent (10%) of the net income shall
be set aside until an amount has accumulated in said reserve fund amounting to fifty per cent (50%) of the
paid up capital stock. * * *., You inquire whether the quoted portion of
the proposed amended by-laws complies with Section 6387, R. C. M. 1935,
which provides:
"The directors of a co-operative
association, subject to revision by the
stockholder's at a general or special
meeting may apportion the earnings
of the association by first paying
dividends on the paid up capital stock,
not exceeding six per cent (6%) per
annum on the par value thereof, from
the' remaining funds, if any, accessible for dividend purposes, not less
than five per cent (5%) of the net
profits for a reserve fund until an
amount has accumulated in said reserve fund amounting to thirty per
cent (30%) of the paid up capital
stock, and from the balance. if any,
five per cent (5%) for educational
fund to be used for teaching cooperation, and the remaining of said
profits, if any, by unform dividends
upon the amount of purchases of
patrons and upon the wages and for
salaries of employees, the amount of
such uniform dividends on the amount
of their purchases, which may be
credited to the account of such patrons on account of capital stock of
the association; but in production
association such as creameries, canneries, elevators. factories and the
like. dividends shall be on raw material delivered instead of on goods
purchased. In case the association is
both a seIling and a productive concern, the dividends may be on both
raw material delivered and on goods
purchased by patrons."
The rule, so elementary as to re'luire no citation of authorities, is that
a corporation being a creature of statute has only those powers granted by
statute and those powers necessarily
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implied from the powers expressly
granted.
Co-operative associations,
formed under the provisions of Sections 6375-6396, R. C. M. 1935, are
corporal ions. (Section 6375, R. C. M.
1935; Anderson v. Equity Co-operative
Assn .. 67 :'Ilont. 291. 293.)
In simplified outline form the abovequoted section provides that the directors of a co-operati ve association
may (subject to revision by the stockholders in meeting):
I. pay dividends not exceeding 6%
per annum on the par value of paid
up capital stock;
2. Set aside, out of the balance of
net profit remaining after payment
of dividends. not less than 5% of net
profits for a reserve fund until the
reserve fund equals 30% of the paid
up capital stock;
3. Set aside out of the balance then
remaining 5% of the net profit for
an educational fund to be used for
teaching co-operation; and
4. Distribute the remainder of the
net profits to patrons and employees
in the manner provided.

The statute expressly grants cooperative associations power to establish a reserve fund but it expressly
limits the amount which may be deposited in said fund by granting the
power to build up such a fund "until
an amount has accumulated in said
reserve fund amounting to thirty per
cent. (30%) of the paid up capital
stock." There is nowhere an implied
power to exceed that limitation. Bylaws of a corporation which are contrary to or inconsistent with governing statute are ultra vires and void.
(14 C. J. 362, par. 460; 14 C. J. 364.
par. 463.)
It is therefore my opinion that the
reserve fund of a co-operative association, organized under the provisions
of Sections 6375-6396, R. C. M. 1935,
may not exceed an amount equal to
30% of the paid up capital stock of
the association; nor may the by-laws
make provision for a larger reserve
fund.
Opinion No.5.
Montana Highway Patrol-MinorsTraffic Laws, Violation of.
H E L D: Under Sections 10729,
11753-11754. 10730 R. C. M. 1935, Persons over seven years of age are cap-

