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3. Only when necessary should the
judges be permitted to make any
changes in the ballot for the reason
that there is obvious danger that such
changes may not be made at all, or
made incorrectly or in an improper
manner; for example, affixing the
paster on the ballot in the presence of
the voter and thus calling his special
attention to the candidate whose name
is affixed.
4. Unless the county clerk does affix
the pasters they would not be affixed
at all on absent voters ballots and thus
such voters would not be given an
equal opportunity to express their
choice.
5. Statutes should be liberally construed with a view to effect their objects and to promote justice. Section 4,
R. C. M. 1935, provides:
"The rule of the common law that
statutes in derogation thereof are to
be strictly construed has no application to the codes or other statutes of
the State of Montana. The codes establish the law of this state respecting
the subjects to which they relate and
their provisions and all proceedings
under them are to be literally construed with a view to effect their
objects and to promote justice."
We think this principle is particularly applicable to election laws in
order to permit a fair and honest election and to give all the electors an
equal and fair chance to vote for the
candidates of their choice. (See 20
C. J. 169, Sec. 201.)
Ballots are prepared for the convenience of the voters. The names of
the various candidates are placed
thereon so that all the voters may be
given an opportunity to express their
choice. All of the voters have that
right. That is the object and purpose
of the law. No candidate has any right
to insist upon voters being supplied
with defective and inadequate ballots
in order that he may derive some advantage therefrom. The law contemplates that pasters of new nominees
shall be affixed to all ballots in order
that all voters may be permitted to
express their will. Where this is properly done by the county clerk, no one
is in a position to complain.
Statutes in pari materia should be
construed together (Putnam v. Putnam, 86 ;"font. 135, 282 Pac. 855; 59

c. ]. 1038). A liberal construction of
all the statutes pertaining to the
preparation of the ballot and the placing of the names of the candidates
thereon, leads to the conclusion that
where possible for him to do so, the
county clerk should see to it that the
ballot contains the names of all the
candidates, and this important task,
except where it is unavoidable, should
not be left to the many election judges
who are concerned with other duties.
As an added precaution, in order to
accomplish the object of the law, it
is suggested that the county clerk
could not be criticized if he supplied
the judges of election with a few extra
stickers in case a paster should fall off
or a ballot should be inadvertently
overlooked by the county clerk.
Opinion No. 349.
Officers-Vacancies-Sheriff.
HELD: 1. Where the sheriff was
holding office by appointment before
the general election, and no special
election was called to fill the vacancy,
a second vacancy exists after the general election and it is the duty of the
county commissioners to fill that vacancy by appointment for the remander of the term.
2. The sheriff elect takes office the
first Monday in January, 1939.
November 14, 1938.
Mr. Horace Judson
County Attorney
Cut Bank, Montana
My dear Mr. Judson:
You advise me that at the general
election held in November, 1934, J. W.
Stewart was elected to the office of
sheriff of Glacier County. At the election held in November, 1936, Fred
Stone was elected but never qualified.
Mr. Stewart continued to hold the
office until the time of his death, which
was on November 4, 1938. On November 5, 1938, Ray E. Johnson was appointed and qualified as such official.
At the general election on November
8, 1938, A. E. Armstrong was elected
sheriff under the general call. The
question has now arisen as to whether
or not Mr. Armstrong is entitled to
take over the office of sheriff upon the
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receipt of his certificate of election
and upon his qualifying in the manner
required by law, or whether Mr. Johnson should remain in office until the
first Monday in January, 1939.
Section S, Article XVI of the Montana Constitution provides:
"There shall be elected in each
county the following county officers:
"One county clerk, who shaH be
clerk of the board of county commissioners and ex-officio recorder; one
sheriff; one treasurer, who shaH be
collector of the taxes, provided, that
no person shaH hold the office of
county treasurer for more than two
. (2) consecutive terms; one county
superintendent of schools; one county
surveyor; one assessor, one coroner;
one public administrator. Persons
elected to the different offices named
in this section shaH hold their respective offices for the term of two
(2) years, and until their successors
are elected and qualified. Vacancies
in all county, township and precinct
offices, except that. of county commissioners, shall be fiHed by appointment by the board of county commissioners, and the appointee shall hold
his office until the next general election;" * * *
Sections 4728 and 4734 provide:
"All elective county and township
officers, except county commissioners, must be elected at the general
election to be held every second year
thereafter, and must take office on
the first Monday of January next
succeeding their election, except
county treasurer, whose term begins
on the first Monday of March next
succeeding his election, and hold office for two years.
.
"All vacancies in county and township offices, except county commissiOller, are filled by appointment
made by the county commissioners.
Appointees hold until the vacancies
are fiHed by election."
Mr. Armstrong at the last general
election was elected for a fixed and
definite tenure or term, which commences on the first Monday in January,
1939, and thereafter with a contingent
occupancy, that is until his successor
is elected and qualified.
State ex rei Dunne v. Smith, 53
;\10nt. 341.
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The constitutional provision, supra,
distinguishes between a sheriff who is
appointed,· and one elected. Here the
elected sheriff wiH hold office from the
first Monday in January, 1939, and for
a fixed and definite period of time, and
until such time thereafter as his successor is elected and qualified. Mr.
Johnson having been appointed sheriff
November 5, 1938, could only hold.
the office until November 8, 1938,
which was the date of the general
election. The fact that section 4734
provides that the appointee shall hold
the office until the same is filled by an
election, and the office not having
been fiHed by an election on November 8, 1938, does not extend the appointee's tenure beyond that date. The
intent of the statute has been fully
complied with, bec.a.use the .office could
have been filled 'by the electorate at
the general election. Failure to exercise the rights of election provided fot
hy law cannot work a forfeiture of the
constitutional inhibition.
A fair interpretation of the law con-'
vinces me that in this instance a short
term for the office of sheriff exists between the date of the general election,
and the first Monday in January, 1939;
and the people had the right to elect
a sheriff for that period. Having failed
to do so, the county commissioners
must now appoint a sheriff for the remainder of the term. Section 4734
could not act to extend the tenure of
Mr. Johnson's appointment beyond
the date of the general election. To
<10 so would be in violation of Article
XVI, Section 5, of the Constitution.
State ex rei Rowe v. Kehoe, 49
582.

~Iont.

Therefore it ·is my opinion that Mr.
Johnson's tenure of appointment ended
November 8, 1938; no one havin~ been
elected at the general election for the
shorf term, that is for the period between November 8, 1938, and the first
Monday in January, 1939, makes it
necessary for the county commissioners to appoint a sheriff for the balance
. of the period. Mr. Armstrong will
assume the office of sheriff on the first
Monday in January, 1939.

