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ordinate offices, positions, employments or duties of trust which are
of a· continuous nature, either provided by law or necessarily required
to carry out the duties required by
law on any such department. * * *
The intent was to prevent the fining
of such offices and subordinate employments by relatives of the person
making the appointment. That was
the practice that had grown to be
disreputable prior to the enactment
of the statute."
A position of emolument would be
a position that yielded a profit in fees,
salary, etc., as a result of such employment.
It has been uniformly
held that law enforcement officers,
such as sheriffs, constables, personal
guardians, patrolmen, etc., hold positions of trust.
(See Cavenaugh v.
Essex County (N.
33 At\. 943.)
Then, it is my opinion that a town
marshal holds a "position of trust or
emolument" as that phrase is used in
Section 456.2, Revised Codes of Montana, 1935.
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"3. Was it the intent of the Legislature, in adopting the Nepotism Act,
to control smal1 communities where
it became necessary, as above stated,
to carry out the laws governing such
communities, as an emergency to
appoint a relative of some head of the
governing body of such community,
where no one else except a relative
was available for such services?"
The Montana Supreme Court has
laid down a guide for the construction
of the Nepotism Law in State ex reI.
Kurth v. Grinde (96 Mont. 609, at
614) :
"* * *1s urged by appellants that,
since this is a penal statute, "it must
be strictly construed. To this we
cannot assent. Section 10710, Revised Codes 1921, provides: 'The
rule of the comrrion law, that penal
statutes are to be strictly construed.
has no application to this code. All
its provisions are to be construed
according to the fair import of their
terms, with a view to effect its object
and to promote justice.' (Compare
Continental Supply Co. v. Abell, 95
Mont. 148, 24 Pac. (2d) 133.) Our
duty is but to ascertain the intention
of the legislature. (Sec. 10520. Rev.
Codes 1921.) But this intention is
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to be ascertained from the terms of
the statute, and we may not 'insert
what has been omitted, or * * *
omit what has been inserted.' (Sec.
10519, 1d.)"
Applying these rules of construction, neither omitting nor inserting
extraneous matter into the statute, I
am of the opinion that the Nepotism
Law applies to all political subdivisions alike. Having held an incorporated town to be a political subdivision, it is plain that the law is
applicable to all incorporated towns.
"4. Do the provisions of Section
5015, R. C. M. 1935, for the removal
of town and city officers, apply where
the charge is a violation of the Nepotism Act?"
The penalty for violation of the
Nepotism Act is found in Section
456.3, R. C. M. 1935. Section SOlS,
R. C. M. 1935, is the only section on
the removal of city and town elected
officials.
Opinion No. 346.
Fish and Game--Licenses-Residents.
Exceptions-Husband and Wife.
HELD: 1. Wives of officers, soldiers, sailors of the U. S. Army, navy
or marine corps have to reside in the
state for six months before being entitled to purchase resident fish and
game licenses.

October 26. 1938.
Mr. H. B. Landoe
County Attorney
Bozeman, Montana
Dear Sir:
Two officers of the United States
Army who have been stationed in
Gallatin County for two or three weeks
are applicants for big game hunting
licenses.
Section 3685, Revised Codes of Montana, 1935, provides as follows:

.. * * * All citizens of the United
States who have lived in this State
at least six months, immediately preceding their application for a license,
or officers. soldiers, sailors and ma-
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rines of the United States army,
navy or marine corps, shall be deemed resident citizens for the purpose
of this section, as weI! as officers of
the forest service and of the biological survey of the United States
Department of Agriculture,"
Under that section you rule that the
two applicants should be issued resident licenses. But the wives of these
officers also applied for hunting licenses, and you have asked if they are
entitled to resident licenses or if they
should be required to purchase nonresident licenses,
Section 3685, supra, is a special section on residence, It deems all citizens who have lived in the State of
Montana for six months as residents
for the purchase of fish and game
licenses, and, further, deems all officers, soldiers, sailors and marines as
resident citizens for the purchase of
such licenses.
Resident is a word of a variety of
meanings. A person becomes a resident of a place by the mere act of
living or abiding there, coupled with
an intent to reside there. It is dl'fined
in Section 33, Revised Codes of Montana, 1935, subdivision (I), as:
"The place where one remains
when not called elsewhere for labor
or other special or temporary purpose, and to which he returns in
seasons of repose."
In this state residence for the purpose of voting is defined under Section
574, Revised Codes of Montana, 1935,
and in order to be eligible to vote
in Montana a citizen must have been
a resident of the state for one year.
(See also Article IX, Section 2, Montana Constitution,) Similarly, the period of residence for the purpose of
divorce is one year. (Section 5766,
Revised Codes of Montana, 1935.)
Then, in order to determine the
period of residence required for issuing of fish and game license, it is only
necessary to look at the specific provisions of the statute involved, Qualifications are that the applicant must
be a citizen of the state for six months.
Clearly the wives of these ,.,fficers
have not resided in Montana for the
requisite period, nor do thev come
under the exemptions listed. It is my
ooinion that wives of soldiers. sailors,
or army officers are not entitled to

purchase resident fish and game licenses until they have resided. in the
state for the prescribed period. It has
been suggested that subdivision (5)
of Section 33. Revised Codes of Montana, 1935, "The residence of the husband is presumptively the residence
of the wife" might be taken to mean
that the wife of officers, etc., are also
exempt under Section 3685, but this
is not the case. It must be kept in
mind that the statute provides that a
person must have lived in the state
for six months. In this case the wife
of an army officer is deemed a resident
for the purpose of purchasing fish and
game license only after residing in the
state the statutory period. The only
exemptions are those set out by the
statute. These women may be residents if it is the intent of their husbands to become residents, the general
rule of Section 33. R. C. M. 1935,
apply and the wives are also residents,
but to qualify under the statute the
wives must also have resided for a
six month period before either can
qualify for resident fish and game
license.
Opinion No. 347.
Offices and Officers-County Health
Officer-Fees, Local Registrars
of Birth and Deaths.
HELD: A county health officer paid
an annual salary is not entitled to fees
for registering births and deaths.

November 2. 19.18.
Mr. Phil G. Greenan
County Attorney
Great Falls, Montana
Dear Sir:
You have asked if a county health
officer employed on a full time salary
is entitled to the fees for registering
births and deaths prescribed by Section 2537, Revised Codes of Montana,
1935.
Section 2537 provides:
"Each local registrar or subregistrar shall be entitled to be paid the
sum of twenty-five cents for each
birth and each death certificate completely and properly made out and

