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name of an existing Montana corporation and it will be further appreciated if you will advise me
whether, if there is a corporation of
record by the same name as that of
the trade name submitted for registration, I should place the trade
name in the files of my office-first,
if application is made by the corporation itself and, second, if application is made by other individuals
not interested in the corporation."
The name is a trade-mark for a
business, and as such may be registered. See my opinion to you dated
October 11, 1938, being Opinion No.
339, Volume 17, Opinions of the Attorney General, also Opinion No. 2 Id.,
given to you December 1, 1936. The
name itself does not appear to be
objectionable under the provisions of
Section 6812, for, with the use of the
words "Ten Cent," it is not merely
descriptive of the business or the place
where the business is carried on. Since
the request comes from the corporation
which bears this name, and the apparent owner, the name may be filed by
you.
Your second question presents a
moot question since it appears the
application is not made by "other
individuals not interested in the corporation." Moreover, we should want
more facts when and if such question
is presented. We, therefore, express
no opinion on this question.
Opinion No. 343.
Contracts-State Board of EducationLowest Responsible Bidder.
HELD: The State Board of Education is not required to accept the
bid of the person who will likely have
labor difficulties. as such situation affects the bidder's responsibility. The
board may therefore reject such bid
and accept the bid of another bidder
who is the lowest responsible bidder.
October 25, 1938.
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"Since the last meeting of the State
Board of Education the Government
through the regional office of the
P. W. A. has requested an opinion
from you as legal officer of the Board
on the question whether the Board
would be legally justified in its proposed acceptance of a contract for
electrical work on the extension to
the Natural Science Building at the
State University with the Walford
Electric Company, second lowest
bidder, in view of the inability of the
lowest bidder to avoid labor troubles
on the proj ect."
While the State Board of Education
must award the contract to the lowest
responsible bidder, as provided by Section 259.4, R. C. M. 1935, the lowest
bidder may not be the lowest responsible bidder. If the Board knows that
a bidder, on account of his attitude
towards labor, will likely have labor
troubles on the project, which may
result in delay, additional expense or
other inconvenience, it is my opinion
that the Board is not required by statute to accept such bid. Such difficulty
affects the responsibility of the bidder
and the Board, in its discretion, may
reject the bid and accept the bid of
another bidder who is the lowest, as
well as responsible bidder.
Opinion No. 344.
Contracts-Bid Bond in Lieu of
Certified Check.
HELD: Any contract pertaining to
the construction, alteration, repair or
improvement of the chemistry, pharmacy building at the State University
must be governed by the provision of
Section 259.3. which requires that a
bid be accompanied by a certified check
and, therefore, since the statute does
not authorize it. a bid bond may not
be received in lieu of a certified check.

October 25. 1938.

Dr. H. H. Swain
Executive Secretary. The University
of Montana
The Capitol

Hon. W. L. Fitzsimmons
Clerk. State Board of Examiners
The Capitol

Dear Dr. Swain:
You have submitted the following:

On behalf of the State Board of
Examiners you have requested my

Dear Mr. Fitzsimmons:
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opinIOn as to whether a bid bond may
be received in lieu of a certified check
from a contractor bidding for the construction of the chemistry, pharmacy
building at the State University in
Missoula.
Section 259.1, R. C. M. 1935, makes
it unlawful for the board of examiners
or any offices, departments, institutions, or any agent of the State of
Montana acting for or in behalf of the
state to let any contract for the construction of buildings or the alteration,
repair and improvement of buildings
and grounds on behalf of and for the
benefit of the state where the amount
involved is five hundred dollars or
more without first advertising in the
manner therein recited.
Section 259.3 Id. provides that each
bid must be accompanied by a certified
check for 5% of the amount of the bid.
Sections 259.1 to 259.6 Id. were
originally enacted as the several sections in Chapter 149, Laws of 1927.
All of these sections must be read in
connection with Section 259.1 and pertain to the contracts specified therein.
In my opinion any bid let in connection with the construction, alteration,
repair or improvement of the chemistry, pharmacy building at the State
University (presumably by the state
board of education) would be governed
by all of these sections. Since no bid
bond is authorized, such bond may not
be received in lieu of a certified check,
which is expressly required by Section
259.3.
Opinion No. 345.
Cities and Towns-Officers-Appointment and Removal-Nepotism
Act-Town Marshal.
HELD: 1. An incorporated town
as defined by Section 4959. R. C. M.
1935, is a political subdivision of the
State.
'2. The office of town marshal is a
position of trust and emolument.
3. The Nepotism Act is equally applicable to all political subdivisions of
the state.
4. Section 5015, R. C. M. 1935, is
the only statute governing the removal
of city and tnwn offic('r~.

October 26, 1938.
Mr. Charles C. Guinn
County Attorney
Hardin, Montana
Dear Sir:
The Mayor of Lodge Grass, Montana, an incorporated town, appointed
her brother as Probationary Town
Marshal. A complaint has been filed
with you charging the mayor with
violating the provisions of the N epotism Act. To clarify this matter you
have asked the following questions:

"I. Is a town properly a political
subdivision of the State under the
laws of Montana governing the creation and organization of towns?"
Provision is made in the Codes for
the establishment of incorporated cities
and towns; cities fall in three classes,
the lowest of which must have a population of not less than 1,000, while all
incorporated municipalities having a
population of less than 1,000 are designated as 'towns' in contradistinction
to 'cities·... (Section 4959, R. C. M.
1935; State v. Board of County Commissioners, 83 Mont. 540.)
A discussion of the meaning of
"town" is found in Davis v. Stewart
(54 Mont. 429, at 434). There it is
held that "town" has both a technical
and a popular meaning. The meaning
given above is the statutory and technical meaning, and, as far as a town
incorporated under the provisions of
Chapter 376, R. C. M. 1935, is concerned, there is no doubt that an incorporated town is a political subdivision of the state for governmental
purposes, owing its very existence to
the legislative will, and capable of
exercising only such powers as are
granted either directly or by necessary
implication. (Berry v. City of Helena.
56 Mont. 122; City of Helena v. Helena
Light and Railway Co., 63 Mont. 108.
116. and cases therein cited.)
"2. Is the office of Probationary
Town Marshal a position of trust or
emolument, under the provisions of
Section 456.2, R. C. M. 1935?"
This question was discussed in Reddell v. St. Oklahoma (170 Pac. 273).
as follows:

"It was the intention of the legislature to prevent the filling of sub-

