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the accounting problem and extra
expc;n?e the;,efor, could be reduced to
a mInImum.
In no place in the Federal Housing
Authority's Law, Sections 5309.1 to
5309.36, R. C M. 1935, do we find .any
mention made of the state examlller
examining the books and accounts. of
housing authorities, although SectIOn
5309.26 does require the authorities to
file at least once each year, with the
mayor of the city, a report of their activities of the preceding year. Neither
is there any fee provided by law for
such examination and therefore none
could be charged. (See our opinion
to you dated August 12, 1938, No.
322, in Vol. 17.)
If any authority exists for such examination by the state examiner, it
would necessarily be by reason of
Section 210, paragraph (1), R. C. M.
1935, which gives the state examlller
authority to examine the books and
accounts of all officers and boards
"having the control, management, collection or disbursement of any public
moneys." Section 5309.31 provides for
the donation of money by a city to a
housing authority for administrative
expenses and overhead for the first
year. In addition thereto, a city or
municipality has the power, annually
from time to time, to make donations
or advances to the authority of such
sums as the said municipality in its
discretion may determine. The housing authority is required to reimburse
the city or municipality for all advances by way of loans made to it.
We are inclined to the view, however, that any municipal moneys donated or advanced by way of a loan
lose their character as "public moneys"
in the sense used in Section 210, supra,
so as to give power to the state examiner to examine the books and records of the housing authority to which
the donation or loan was made. Such
money, once expended by the municipality, ceases to be public money and
becomes money belonging to the housing authority. If this is not true, when
does it cease to be "public money"?
For the reasons given, we answer
your first question in the negative. It,
therefore, becomes unnecessary to give
an opinion on the other two questions
submitted.
We think that if the legislature intends to have the books and accounts

of housing authorities examined it
should expressly provide for the same
as well as for the fee to be paid therefor.
Opinion No. 338.
Elections- Vacancies Among Candidates-Who May Be Nominated
by Central Committee.
HELD: 1. The county central committee may, if it chooses, nominate to
fill a vacancy among candidates the
person whose name was written in at
the primary election, but who thereafter failed to qualify.
2. The failure of a person whose
name was written in for the office of
State Senator at the primary election
to qualify by accepting the nomination
created a vacancy among the candidates which can be filled by the county
central committee.

October 7, 1938.
Board of Counuty Commissioners
c/o Charles M. Otter
Clerk and Recorder
Baker, Montana
Gentlemen:
You have requested my opinion on
the following question: If a persoll
was nominated at the last primary
election for State Senator on the Democratic Ticket, but he failed to accept
the nomination within ten days after
the election as required by Section
640, R. C M. 1935, may he be nominated by the County Central Committee and be entitled to have his name
placed on the ballot for the general
election on November 8?
Section 662 (Id.) provides that the
"county and city central committees
shall have the power to make nominations to fill vacancies occurring among
the candidates of their respective parties nominated for city or county
offices by the primary nominating election where such vacancy is caused by
death or removal from the electoral
district, or otherwise."
It is my opinion that the failure of
the person whose name was written
in to qualify by accepting the nomination created a vacancy among the
Democratic candidates which can be
filled by the Democratic County Cen-
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tral Committee. See Opinion 628 in
Volume 15, O. A. G., page 431, and the
authorities therein cited.
We find no statute preventing the
nomination by the County Central
Committee of the same person whose
name was written in at the primary
election and who thereafter failed to
qualify. In the absence of such statutory restriction the County Central
Committee has the power to nominate
anyone whom it chooses.
Opinion No. 339.
Trade-Marks-Trade Names.
HELD: "Trade-mark," as defined
by Section 4286, R. C. M. 1935, covers
businesses as well as goods, and therefore the name "PICK 'N' PAY" is
entitled to registration as provided by
Section 4287.
October I\. 1938.
Hon. Sam W. Mitchell
Secretary of State
The Capitol
Dear Mr. Mitchell:
You have submitted the question
whether you should accept, for registration, as a trade-mark or name, the
designation or name "PICK 'N' PAY."
The answer to this question turns upon
the meaning of Section 4286, R. C. M.
1935, which reads:
"The phrase 'trade-mark,' as used
in this chapter, includes every description of word, letter, device, emblem, stamp, imprint, brand, printed
ticket, label, or wrapper usually affixed by any mechanic, manufacturer,
druggist, merchant, or tradesman, to
denote any goods to be goods imported, manufactured, produced, compounded, or sold by him (other than
any name, word, or expression generally denoting any goods to be of
some particular class or description),
or the designation or name for any
mill, hotel, factory, or other business." (Parenthesis and underscoring ours.)
In order to discover the intention of
the legislature, let us analyze this section. The first part, as far as the
parenthesis, has to do with "goods"
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exclusively. Then follows the exception, the words we have placed within
parenthesis, which also relates to
"goods." Had the legislature ended
this section with the word "description," the end of the exception relating
to "goods," there would have been no
doubt as to the scope and meaning of
this section, for all would have related
to "goods." What was the purpose of
the legislature in adding the phrase
"or the designation or name for any
mill, hotel, factory, or other business?"
Was it for the purpose of including it
in the exception which we have placed
in parenthesis? Such purpose seems
absurd for the reason that everything
preceding the clause we have quoted
has to do with goods and therefore
there was no need of adding these
words if it was the intention to restrict
"trade-marks" to goods and to exclude
businesses, as that would have been
very effectively accomplished if these
words had not been added at al1 and a
period had been placed after the word
"description."
vVe are therefore confronted with
the other alternative, that in adding
these words it was the intent of the
legislature to enlarge the scope of the
act so that the word "trade-mark"
should include "the designation or
name for any mill, hotel, factory, or
other business," as well as to "goods."
We cannot think that the legislature
would purposely have done a needless
and absurd thing. Instead, we must
conclude that the legislature, treating
one subject at a time, intended to
define "trade-mark" as covering the
two subjects "goods" and businesses.
This intention seems quite apparent
from the wording of the section itself
and without going beyond it. Such a
construction, we think, is logical and
makes good sense.
This question was considered by
Attorney General Matson in his opinion to you dated December 1, 1936,
Volume 17, Opinions of the Attorney
General, No.2, where, after reviewing
the history of this section and comparing it with the California statute, he
said:
"It now becomes apparent that the
phrase had its origin in early territorial law. The legislature must have
intended to add to the definition of
trade-mark as contained in the California statute which it adopted. Our

