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Section 456.3 provides:

"Any public officer or employee, or
any member of any board, bureau or
commission of this state or any political subdivision thereof who shall,
by virtue of his office, have the right
to make or appoint any person to
render services to this state or any
subdivision thereof, and who shall
make or appoint to such services or
enter into any agreement or promise
with any other person or employee,
or any member of any board, bureau
or commission of any other department of this state or any position
any person or persons related to him
or them, or connected with him or
them by consanguinity within the
fourth degree, or by affinity within
the second degree, shall thereby be
guilty of a misdemeanor and upon
conviction thereof shall be punished
by a fine of not less than fifty dollars
nor more than one thousand dollars,
or by imprisonment in the county jail
for not less than six months, or by
both such fine and imprisonment."
Although Perry A. Heater, Sr., is a
member of the Board of County Commissioners in your county, it is not Mr.
Heater who has the power of appointing or the authority to give his sons
a position of emolument; it is the
Board of County Commissioners that
has that power. The statutes quoted
ab~)V~ have reference only to the appOIl1t1ve power, and these statutes are
not sufficiently broad to prohibit a
relative of a member of the Board from
receiving employment from the Board.
It has been held that these nepotism
statutes are to be liberally construed.
Mr. Heater. as an individual member
of the Board has no power or authority
whatsoever. It is not Mr. Heater but
it is the Board of County Corn'missioners who authorizes the Heater
Garage to perform these services.
The problem that has confronted you
has been adjudicated in the case of
State ex reI. Kurth v. Grinde, 96 Mont.
608.
I t is therefore my opinion that the
Board of County Commissioners is not
prohibited from purchasing gasoline,
etc., and having cars and machinery
serviced and repaired in the Heater
Garage, which is operated by the sons
of the Board of County Commissioners.

Opinion No. 33.
Taxation-Tax Deeds- Redemption,
Right of Counties.
HELD: The former owner of tax
deed lands, is not entitled to redeem
by payment of amount for which
struck off to County at tax sale, where
he, or a third person, was an intervening- owner.
The original owner of lands sold
to the County for taxes. has no rights
under Section 2235, R. C. M., 1935.

February 3, 1937.
H. R. Bjorklund
Clerk and Recorder and
Clerk of the Board of County Commissioners
Valley County
Glasgow, Montana.
My dear Mr. Bjorklund:
You have submitted to this office,
an opinion rendered by your County
Attorney, Mr. Thos. Dignan, regarding certain tax deed lands and asking
that his opinion be passed upon by
this office.
It appears that Valley County took
a tax deed for certain lands, January
31, 1928 for the sum of $911.00, delinquent taxes. September 17, 1928, Valley
County entered into an agreemnt with
Martin A. Lien to sell these lands for
the sum of $911.00. and at the time
received a cash payment of $182.00, the
balance to be paid in four annual installments. Mr. Lien defaulted in his
payments, having paid only the initial
installment, but he did pay taxes upon
this property for the year 1929.
April 3. 1935, the Board of County
Commissioners cancelled the contract
held by Mr. Lien. Taxes have been
assessed against the lands for the
years 1930 to 1934, inclusive. January
7, 1937. Mr. Lien as former owner of
the property applied to the Board of
County Commisioners to purchase
these lands.
The question is, should Mr. Lien, as
former owner of the lands, in addition
to the payment of $911.00, also be required to pay the taxes assessed against
the lands between September 17, 1928
and April 31, 1935.
The Board of County Commissioners sold said land to 11r. Lien under
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the authority of Section 2235, chapter
85 of the 20th Legislative Assembly.
Among other provisions of this section,
it is provided:
"On the first ldonday in March
following the execution of such contract, or deed, as the case may be,
the property shaH be subject to taxation in the name oi the purchaser
or his assignee, and the purchaser,
or his assignee shall thereafter pay
all taxes and assessments lawfulIy
laid against such property.
"AlI sales heretofore made, or attempted to be made, by counties of
property purchased for taxes, and the
deeds to purchasers from such counties, whether or not irregular or
void for any reason, or because of
any irregularity or failure to follow
the directions or comply with the
provisions of any statute relative to
such deeds, or relating to the taxation or sale of such property for
taxes, or the time or manner of redeeming property or of securing
a tax deed, are hereby confirmed,
and said deeds and any deed or contract executed under this section
shalI vest in the purchaser, as of
the date of said deed or contract,
alI the right, title, interest, estate,
lien, claim and demand of the State
of Montana, and of the county, in and
to said real estate, including the
right to recover unpaid taxes, interest and penalties if the tax sale or
any of the tax proceeding or tax deed
shalI be attached and held irregular
or void."
Under Mr. Lien's contract with the
Board of County Commissioners, his
land became subject to taxation, and
the taxes became a lien upon that
property from the date of the sale to
Mr. Lien until the cancellation of
his contract. Also, under his contract
of purchase. all of the right, title and
interest of the county in and to said
real estate was vested in l\-fr. Lien. Mr.
Lien acquired this land under said
contract. not by virtue of his former
ownership, but in the character of a
stranger. No connection whatever
existed between him and the county,
which gave him any right to purchase
this property, other than as a stranger.
By virtue of his purchase of this land.
under this contract, his former rights
as an owner were entirely divested.
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Section 2235, R. C. M., 1935, provides:
"That at any time before such
sale, the tax-payer whose property
has been deeded to the county may
purchase such property by payment
to the county of the full amount of
the taxes for which such property
was sold. and such purchase and
payment may be effected by an installment contract."
ValIey County acquired these lands
by tax deed, January 31, 1928, and if
said lands had remained in the ownership of the county until January 7,
1937, then the provisions of Section
2235 R. C. M., 1935, would have been
applicable to Mr. Lien, and he could
have redeemed this property from the
county, and may have purchased the
same by paying the sum of $911.00, but
it is only in those cases where the
county stilI retains the tax deeded
lands that the former owner may
repurchase the same by a payment to
the county of the fulI amount of taxes
for which the property was sold, and
the purchaser would not be compelled
to pay any taxes intervening or between the date of the taking of the
tax deed, and repurchase, because the
county during this interval would be
the owner of the land and no taxes
could accumulate upon the same while
the county was the owner.
By reason of the sale to Mr. Lien,
under date of September 17. 1938, he
succeeded to alI the righ ts of the
county and the statute specifically
subjects the land under this contract
to payment. By reason of his purchase
of this land, Mr. Lien does not acquire
any rights whatever under Section
2235, and is not entitled to redeem
this property by reason of being the
former owner. This pronerty should
be appraised and be sold as is other
tax deed property.
The county attorney in his opinion,
states by reason of the interest of the
State of Montana in this matter, and
by reason of the far reaching effect
of this decision, this matter should
be submitted to this office. I am rather
of the opinion that this particular case
is an unusual case and will not generally apply to the other cases in your
county.
The general situation in your county, no doubt, will be that the county
has taken tax deeds to these lands;
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that no intervening third party has repurchased these lands under the 1927
statute referred to, but that the lands
have been held by your county and in
that event the original owner would
have the right to repurchase this land,
and would not be compeIIed to pay,
and you would not have a right to add
taxes between the date of the purchase of the property and the resale
of the property, and the original owner
would be compeIIed to pay only the
amount of taxes for which the property was originaIIy sold to your county on tax deed.
Opinion No. 34.
Schools-School Districts. Transportation.
HELD: Where one of two schools
in district are closed by order of the
board, and the other school designated by the board as the school for
attendance, parents have the right to
send children to school not designated, but the board need pay only such
sums for transportation as would be
required for attendance at school
designated.
February 4, 1937.
Mr. Homer A. Hoover
County Attorney, McCone County
Circle, Montana
Dear Mr. Hoover:
You have submitted to this office
for an opinion. the foIIowing matter.
The Board of Trustees of School
District No. 22, your county, deeming
it to be for the best interest of such
district. and the pupils residing therein,
have closed the Kimmel School. The
board has instructed Mr. Dahl to
send his children to the Turner School
in School District No. 10, your county, which school is 27S miles from
the Dahl residence. You state in your
letter, that the Turner School, in
another district, is wiIling to accept
the children and charge no tuition,
but desire a transfer of the state apportionment, which transfer is satisfactory to the school board of the
district effected; that Mr. Dahl refuses to send his children to the Turner School and is sending them to
another school in District No. 22, the

same being the district wherein he
resides and which is about five miles
from his residence. The Turner School
and the school to which Mr. Dahl is
now sending his children are conducted
as average rural schools and from
that standpoint there is no choice.
You inquire as to whether or not
Mr. Dahl can disregard the order of
the school board and send his children
to a school in another district, and
secondly, is Mr. Dahl entitled to receive the state transportation for his
children attending school in his own
district.
Section 1056 R. C. M., 1935, provides:
"Every public school not otherwise provided for by law shaIl be
open to the admission of all children
between the age of six and twentyone years residing in the school district * * * ."
Section 1061, R. C. M., 1935, requires
that school shaII be in session not less
than six months during any school
year.
Section 1010, R. C. M., 1935, provides
that the trustees of any school district
in the State of Montana, when they
shaH deem it for the best interest of
the pupils residing in such district,
may close their school and send pupils
of the district to another district,
etc.
The language as used in the beginning of this section has reference to
a situation where no school is left
remaining open in the district, and in
that event authorizes the trustees
to send the children to a school in
another district. However, readin,g
further in said section and at the
bottom of page 666 of vol. 1 of 1935
Code. 1 find this language.
"When they deem it for the best
interest of such district and the pupils
residing therein, that any of such
pupils should be sent to a school in
their own, or some other district,
they must expend in monies. etc."
Mr. Dahl has the legal right to
disregard the order of the board and
send his children to another school in
his own district.
However, it is within the sound
discretion of the Board of Trustees
to close one of the schools in their
district and authorize the expenditure
of money for transportation for pupils

