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of the Montana livestock sanitary 
board." 

Section 3298.7 provides for inspec
tion service by the livestock sanitary 
board upon application made by any 
person, firm or corporation engaged 
in the slaughtering of cattle, sheep, 
swine or other animals for food pur
poses; and Section 3298.10 gives au
thority to the livestock sanitary board 
to make· rules and regulations neces
sary for the efficient enforcement of 
the act. A reading of the Montana 
meat inspection law leads us to the 
conclusion that the legislature intended 
that the applicants for inspection 
should pay the cost of inspection. We 
are strengthened in this view by rea
son of the fact that although the legis
lature provided for inspection of meats 
it .did not appropriate any money fo; 
thIs purpose; therefore, the only 
method by which the livestock com
mission may maintain adequate in
spection is by charging for the service 
rendered. 

We find nothing in the act which 
would prevent the livestock sanitary 
board from making the arrangement 
above outlined. \Ve think it is within 
the purpose and intent of the act to 
permit the board to collect from the 
applicants who desire to h~ve inspec
tion service, the cost of inspection. If 
the City of Missoula voluntarily 
chooses to collect the inspection fees 
and pay them over to the department 
for this purpose, we see no legal ob-
jection to it. . 

Opinion No. 325. 

County Commissioners - Powers and 
Duties-Lands, Exchange of

Water Cons::rvation. 

HELD: 1. The County Commis
sioners may, in their discretion ex
change lands for aiding in the' con
struction of water conservation proj
ects. 

2. County Commissioners may not 
donate lands of the county for any 
purpose. 

August 22, 1938. 

Mr. David N. Nyquist 
Attorney at Law 
Scobey, Montana 

Dear Sir: 

You have requested an opinion on 
the following set of facts. 

The \Vater Conservation Board is 
contemplating the construction of a 
storage dam in Daniels County, but the 
Board is unwilling to purchase the 
property that will be inundated by the 
waters stored in such dam. Certain 
public spirited citizens are willing to 
donate their lands and the county com
missioners have signified their willing
ness to donate county lands if they 
may legally do so. Other land owners 
whose property will be inundated are 
not willing to donate their lands, but 
are willing to exchange their property 
for near-by tax title property which is 
owned by the county, which is of ap
proximately equal value. You wish to 
know if (1) the county commissioners 
can exchange county lands for private 
lands for this purpose, and, (2) if the 
county can donate lands to the Water 
Conservation Board, where such lands 
will be flooded and used only for the 
storage of water. 

You have suggested that Section 
2208.1, Revised Codes of Montana, 
1935, wherein it is provided: 

"The county commissioners may 
also, after any of said lands have 
been offered for sale and not sold, 
when it is deemed for the best in
terest of the county, exchange said 
lands for other lands of equal value 
where the effect of such exchange 
would be to acquire lands which 
could be leased or sold to better ad
vantage." 

and Section 4465.9, which is in part as 
follows: 

"Provided, however, if within three 
years no immediate sale be had of 
real estate attempted to be sold under 
the provisions of this section, the 
Board of County Commissioners may 
make trades or exchanges of real 
estate for any lands or real estate of 
equal value located in proximity to 
land or tracts of land owned by the 
county." 

are applicable. 

In addition to these two sections, 
Section 4465.21 provides: 

"The board of county commission
ers has jurisdiction and power under 
such limitations and restrictions as 
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are prescribed by law: To represent 
the county and have the care of the 
county property, and the manage
ment of the business and concerns of 
county in all cases where no other 
provision is made by law." 

The Constitution of Montana, Sec
tion IS, Article III, makes the use of 
water a public one, and the case of 
Donich v. Johnson, 77 Mont. 229, 
says: 

"* * * This constitutional provision 
declares, among other things, that the 
use of sites for reservoirs necessary 
for collecting and storing water shall 
be a public one and should receive 
a broad construction to the end that 
flood waters which would otherwise 
go to waste could be conserved for 
the purpose of making the arid lands 
of the state productive." (See also 
75 Mont. 401.) 

The Donich case continues: 

,,* * * Between irrigating seasons 
the water of Montana's numerous 
streams mostly goes to waste, and 
generally speaking, in high-water 
time, which usually is in June, tre
mendous quantities of flood waters 
run away without serving any useful 
purpose. The construction and main
tenance of secure reservoirs for the 
conservation of these waters, there
fore, is of very high public import
ance." 

Therefore, it is my opinion that be
cause of the mandate implicit in the 
Constitution that irrigating water be 
preserved for the benefit of the farm
ers and land owners of the State of 
Montana; and because of the great 
public interest in reclamation of the 
arid lands of Montana, it is the duty 
of the county, as a political subdivision 
of the state, to make every effort to 
store and preserve irrigation water for 
the benefit of the citizens of that coun
ty. where either feasible or possible. 

Therefore, the county commission
ers, when in the exercise of their dis
cretion they deem it advisable to ex
change lands for aiding in the con
struction of water conservation proj
ects, may do so. It is further my 
opinion that the use of county lands 
for a reservior to store water is a 
legitimate use, and that the county 
commissioners are authorized to de-

vote county lands to that use. How
ever, the county commissioners may 
not donate county lands, and, there
fore, the arrangement with the Water 
Conservation Board should be one 
which retains the title to the flood 
lands in the county, but permits the 
\Vater Conservation Board to use the 
land as a reservoir for the storage of 
water. 

Opinion No. 326. 

Taxation-Refund, Taxes Erroneously 
Paid. 

HELD: The remedy for refund of 
taxes erroneously paid is under pro
visions of 2222, R. C. M: 1935. 

2. The County must refund the en
tire amount of taxes erroneously paid 
and look to legislative action to ap
propriate the amount distributed to 
the state. 

August 24, 1938. 

Mr. Harold K. Anderson 
County Attorney 
Helena, Montana. 

Dear Mr. Anderson: 

You request our opinion upon the 
following: Land has been erroneously 
assessed by the officials of Lewis and 
Clark County for a period of eight 
years, and taxes have been paid. The 
mistake was just discovered. You ask 
whether or not it is a case in which a 
portion of the tax should be refunded, 
and, if so, what would be the pro
cedure. 

Section 2222, R. C. M. 1935, provides 
for a refund, by the county treasurer 
upon the order of the board of county 
commissioners, of taxes paid more than 
once. The said section also provides 
that the state's portion of such tax, 
interest and costs may be refunded to 
the county, and the state auditor must 
draw his warrant therefor in favor of 
the county. This particular section is 
adopted from Section 3804 of the Cali
fornia Political Code. It has been 
passed upon in the case of First Na
tional Bank v. Sanders County, 85 
Mont. 450, wherein our supreme court 
held that portion of Section 2222 afore
said, as far as it provides that the state 
auditor must draw his warrant for the 
state's portion of said taxes, is in-
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