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the meaning of constitutional or
statutory provisions, it is persuasive.
A reference to the several provisions
of the Constitution above discloses
that in every instance of a vacancy
in an elective office, where the vacancy is to be filled by appointment.
the appointee shall hold only until
the people who elected his predecessor have the first opportunity to fill
the office with a person of their own
choice; and this rule is general. applies to every state. district and
county office, unless an {'xc{'ption is
made in favor of one appointeu to a
vacancy in the office of county commissioner. There is not any reason
apparent or suggested why an exception in his favor should be made.
and that there is not any express
exception is conceded."
Following the language used in that
case, in view of the general policy expressed by the Constitution with respect to every other elective office, and
the general Dolicy of our government
that as to officers who are elected "the
theory of our law is that officers shall
be elected whenever it can be conveniently done and that appointments
to office will be tolerated only in exceptional cases" (Rice v. Stevens, 25
Kan. 302), we think that Section 45
of Article V should be read with Section 5, Article XVI. and with Section
34, Article VIII, particularly the last
sentence thereof. which necesarily implies that appointive officers hold office
only until the next general election;
otherwise there could never be a person elected to fill a vacancy if an
appointment had been made. We see
no reason why there should be an
exception to the general rule in the
case of state senator. Certainly. in the
absence of an express exception, none
should be implied contrary to the general policy of our Constitution anu
government unless such implication is
unavoidable.
The views expressed in the Sedgwick case were reaffirmed. in State
ex reI. Rowe v. Kehoe. 49 Mont. 582,
144 Pac. 162; Chief Justice Brantly,
speaking for the court said (p. 587):
"After further consideration of the
subject we are satisfied that the conclusion reached was correct and that
it is determinative of this cas{'."
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and again in State ex reI. Patterson v.
Lentz, 50 Mont. 322, 146 Pac. 932.
VI/ e conclude, therefore, that no appointment that the county commissioners may make to fill a vacancy in
the office of state senator would be
effective after the next general election,
and that the vacancy should be filled
at the next general election by a vote
of the people.
The question remains as to nominations and elections. Since the date for
holding primaries has passed, nominations cannot be made by the political
parties. There being no vacancy among
candidates (Mr. Harris having been a
hold-over senator and not a candidate),
the county central committees of the
parties may not make nominations
(Section 662, R. C. M. 1935). There
remains. however, the method of nomination by petition. as provided for by
Section 615 Id. (State ex reI. Patterson v. Lentz, 50 Mont. 322. 146 Pac.
932.) As to when such certificates
must be filed with the countv clerk,
see Opinion No. 626, Vol. 15. Opinions
of the Attorney General. 430.
By proclamation the Governor should
order a special election to fill the vacancy in the office of state senator of
Meagher County (Section 533 Id.).
Since there is ample time. such election
may be held at the same time as the
g-eneral election, in order to save
expense.
Opinion No. 321.
Insect Pest Destruction-County
Commissioners-Powers of
Inspector.
HELD:
the county
nate insect
on infected
er consents

The person appointed by
commissioners to extermipests is authorized to enter
premises whether the ownor not.

August. 1938.
Mr. H. B. Mills
State Entomologist
Bozeman, Montana
Dear Sir:
You have asked if the person appointed by the county commissioners
to exterminate insect pests has authority to enter upon infested premises, for
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the purpose of insect control, without
first securing the property owner's
consent.
The authorization for insect control
is found in Section 4501, Revised
Codes of Montana, 1935:
"Destruction insect pests by county commissioners. The board of commissioners of any county of this state,
where there are any insect pests, are
hereby authorized and empowered to
appoint some suitable person or persons, whose duty it shall be, acting
under the direction of the state entomologist, to poison, kill, catch, and
exterminate insect pests within such
county, and any such person so appointed is hereby empowered and
directed to enter upon any farm, railroad right of way, grounds or,
premises infested with such insect
pests and poison, kill, catch. and exterminate the insect pests therein."
[t has been uniformly held to be
proper exercise of the police power
of the state to enact such statutes as
Section 4501 for the protection of the
agricultural and horticultural interests
of the state. (Colvill v. Fox, 51 Mont.
72. See also Riverside v. Butcher, 65
Pac. 745; State v. Bartlett, 192 Pac.
945.) And the inspector of the commission designated by the legislature
may exercise such ministerial powers
as are reasonably necessary to accomplish the purpose of the Act. (Colviii v. Fox, supra.)
Therefore it is my opinion that such
inspector is authorized and empowered
to enter upon infected premises. for
purposes of insect control only, whether the consent of the property owner
can be obtained or not.

Dear Mr. Brown:
You have submitted the question as
to what fees should be charged for
regular examinations of credit unions.
Sections 6014.78 et seq., R. C. M.
1935, provide for certain fees to be paid
by counties, cities and towns, county
high schools, irrigation districts, banks,
and building and loan associations, but
there is no mention of credit unions.
These sections were enacted as Chapter 89, Laws of 1927, and prior to the
enactment of Section 6109.17 Id., which
provides that the state examiner shall
examine all credit unions doing business in this state, at least once a year,
but fails to specify the fee to be paid
for such annual examination, although
for special examinations it fixes the
fee at $15.00 per day, plus expenses.
In the absence of a statute fixing the
fee for regular examination of credit
unions, I am of the opinion that none
may be charged. It is the general rule
that no fees may be charged by public
officers unless they are expressly fixed
by statute. (46 C. J. 1017, Section 244.)
See also opinion No. 88, Volume 15
Opinions of the Attorney General,
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Opinion No, 323.
Insuranc~

- Countersigning Act-Exceptions Thereto--StatutesConstruction and Interpretation.

HELD: 1. J n an apparent conflict
between the title and the body of an
act, it is the wording of the body that
is controlling.
2. Only rolling stock of railroads is
excepted from the provisions of Chapter 95, Laws of 1937.

Opinion No. 322.
State Examiner-Fees for Regular Examination-Credit Unions.
HELD: Since the statute does not
expressly fix the fee for regular examination of credit unions. none may
be charged by the state examiner.

August 12, 1938.
Hon. W. A. Brown
State Examiner
The Capitol

August 12, 1938.
Honorable John J. Holmes
State Auditor and ex-Officio
Commissioner of Insurance
Capitol Building
Dear Sir:
You have called attention to the conflict between the title of Chapter 95,
Laws of 1937. and the Act itself. The
title reads:

"* * * Excepting here from rolling
stock

of

railroad

corporations

all,l

