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"The Act as disclosed by its title
affects only motor carriers engaged
in the transportation of persons and
property for hire. I t defines a 'motor
carrier' as a 'person or corporation,
their lessees, trustees, or receivers
appointed by any court whatsoever,
operating motor vehicles upon any
public highway in the State of Montana for the transportation of persons
and/or property for hire, on a commercial basis either as a common carrier or under private contract, agreement, charter, or undertaking." (Sec.
l(h).)
Then follow exceptions not important in the consideration of this case.
"The words 'for hire' are defined in
the Act as follows: 'The words 'for
hire' mean for remuneration of any
kind, paid or promised, either directly or indirectly. An occasional
accommodative transportation service by a person not in the transportation business shall not be construed
as a service for hire, even though the
persons transported shares in the cost
or pays for the service'."
It seems that the primary purpose of
the law is not regulation with a view
of safety or to the conservation of the
highways, but the prohibition of competition. It determines, not the manner of use, but the persons by whom
the highways may be used.
Buck v. Kuykendall, 267 U. S. 307,
45 S. Ct. 324, 69 L. Ed. 623, 38 A. L.
R. 286.
Sometimes mistakes are made in the
construction of the act and people take
advantage of the act by subterfuge
and are really common carriers but
endeavor to evade the purchase of
MRC licenses. in respect to which we
might say that no form of subterfuge
or evasion will prevent the courts from
going behind the form to the substance.
Terminal Taxicab Co. v. Kutz, 241
U. S. 252. 36 Sup. Ct. 583. Ann. Cas.
19l6D, 765, 60 L. Ed. 984;
Claypool v. Lightning Delivery Co.,
38 Ariz. 262. 299 Pac. 126, 128.
This is the rule in this state (Scott
v. Prescott, 69 Mont. 540, 223 Pac. 49).
It is my opinion, assuming that the
neighboring farmers are acting in good

faith, that they come within subsection (i) of Section 3847.1, R. C.
M. 1935, and are giving occasion accommodation, and therefore are not
compelled to procure MRC licenses.
Answering your second question,
Chapter 184 of the Laws of 1931 makes
provision under Section 10, subsection
(b), for the application of certificates
of public convenience and necessity.
Having filed the certificate, regardless
of the number of licenses issued in any
particular city or community, a hearing
is had and if upon such hearing it is
shown that it is necessary that a
license be granted, the board will grant
the same regardless of the population
of a city or the number of licenses
already granted.

Opinion No. 314.
Cities and Towns--Licenses-Barbers.
Statutes, Construction of.
HELD: Cities and towns may not
collect license fees for police regulation
from barbers.
August 3, 1938.
Mr. A. F. Hamilton
Secretary, Montana State Board
of Barber Examiners
Missoula, Montana
Dear Mr. Hamilton:
You have submitted the question
whether cities and towns may collect
license fees from barbers.
Section 3228.29, R. C. M. 1935. as
amended by Chapter 183, Laws of 1937
(Section 3228.29(a) ), provides:

"* * * no other or additional license, or fee, shall be imposed upon
barbers, or barber apprentices. by any
municipality or other subdivision of
the State of Montana."
Section 5039.2, R. C. M. 1935, reads:
"The city or town council has
To license all industries,
purSUIts, professions, and occupations, and to impose penalties for
failure to comply with such license
requirements."
powe~:

Since, however, Section 3228.29, as
amended, is a later enactment and also
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a special statute, it must prevail over
the general law above quoted, to the
extent that it conflicts therewith. A
city or town derives its power from
the legislature. Inasmuch as the legislature has seen fit to expressly withhold or withdraw the power of municipalities to collect license fees from
barbers for police regulation, they may
not do so. While it is not our function
to discover the reason for enactments,
the legislature perhaps felt that the
police regulation by the state was
sufficient and that not more than one
license fee should be collected for such
regulation.
Our Supreme Court, in interpreting
Section I, Article XII of the Montana
Constitution, has held that a city may
not raise revenue for general municipal
purposes by the imposition of license
taxes.
Johnson v. City of Great Falls, 38
Mont. 369, 99 Pac. 1059;
State ex reI. City of Bozeman v.
Police Court, 68 Mont. 435, 219 Pac.
810;
State ex reI. City of Bozeman v.
Nelson, 73 Mont. 147, 153, 237 Pac.
528.
For the reasons above stated, it is
my opinion that cities and towns may
not collect license fees from barbers.
Opinion No. 315.
Counties-County CommissionersMileage.
HELD: County commissioners are
entitled to mileage for one trip only,
for each session of the board of county
commissioners. (The rate is 10¢ per
mile. See opinion of the Attorney
General, No. 306. Vol. 17.)

August 3. 1938.
Hon. 'vV. A. Brown
State Examiner
The Capitol
Dear Mr. Brown:
You have submitted to this office,
for my opinion. the following questions:
"I. May the members of the board
of county commissioners charge mile-
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age in travelling to and from sessions
of board meetings each day thereof?
"2. What mileage should be allowed members of the board of county commissioners in travelling to and
from sessions of board meetings?"
Originally, the above questions were
controlled by Section 347, L. 1879.
Section 347 allowed mileage at the
rate of 1O¢ per mile. Section 756, L.
1887, amended Section 347 by increasing the mileage to 20¢ per mile. Section 4222. R. C. M. 1935, amended
Section 755, supra, by fixing the mileage at 1O¢ per mile and the law has
remained the same ever since. When
the mileage rate was first established.
comparatively few counties existed,
and in many instances county commissioners were compelled to travel
longer distances than now. Travel
was had either by train or horse, and
it was impossible for a county commissioner who lived a great distance from
the county seat to return to his home
each day. As originally enacted, under the conditions then existing, the
law did not contemplate that the board
members would return to their homes
except at the end of the session. The
original concept of the law has not
been changed.
We are in accord with former Attorney Generals' opinions holding that
board members are entitled to mileage
for one trip only to a session of the
board of county commissioners.
Vol. 5, Opinions of the Attorney
General, p. 592;
Vol. 8, Opinions of the Attorney
General, p. 43;
Vol. 8, Opinions of the Attorney
General, p. 48.
The opinion found in Volume II,
Opinions of the Attorney General, p.
261, is not in conflict with these early
opinions. Since the rendition of said
opinions the legislature has not seen
fit to further act upon the matter.
The failure of the legislature to act,
while not controlling, is persuasive as
to the correct conclusion of these
earlier opinions, particularly when they
have been acted upon and followed for
such a lengthy period of time.
It will be noted that the county commissioners are entitled to IO¢ per mile
for mileage for distance necessarily
travelled to and from attendance at

