
366 Ul'l~lONS OF THE ATTORNEY GENERAL 

volving fund to which shaH be cred­
ited all of the fees above mentioned 
and, in addition thereto, all fines col­
lected. Payment of all proper and 
approved expenditures for the sal­
aries, expenses, equipment and main­
tenance of the highway patrol, in­
cluding court costs not otherwise 
provided for, shaH be made from the 
state highway patrol revolving fund 
in the same manner as other claims 
against said fund are paid. AH fees, 
fines and forfeitures collected in any 
court from persons apprehended or 
arrested by patrolmen for violation 
of this act and the laws and regula­
tions relating to the use of the state 
highways and the operation of ve­
hicles thereon must be paid to the 
state treasurer of Montana, and by 
him credited to the state highway 
patrol revolving fund, and a separate 
account shaH be kept thereof; and at 
the time of payment of any such fee, 
fine or forfeiture there shall be filed 
with the state treasurer a complete 
statement showing the total of the 
fees. fines or forfeitures received or 
incurred, which statement shall give 
the title of the court and cause and 
be subscribed by the person or officer 
making such payment; provided that 
from said fund shall be paid all court 
costs and fees, and expenses of the 
counties. in the event prisoners have 
been boarded." 

The above section was enacted into 
law as part of Chapter 185, Laws of 
1935, and the fines distributed there­
under have application to fines re­
ceived for violation of those offenses 
enumerated in said chapter as amend­
ed by Chapter 182, Laws of 1937. The 
fines collected for violations of the 
provisions of Chapter 151. Revised 
Codes of Montana. 1935. are distributed 
in accordance with the provisions of 
Section 1752. 

Chapter 182, Laws of 1937, by its 
express language amends Sections 
1741.4 to 1741.11, inclusive, which sec­
tions are a part of Chapter ISO, Re­
vised Codes of Montana, 1935. 

Chapter lSI, supra. and particularly 
Section 1752, has not been amended 
by Chapter 182 nor by Chapter ISO, 
and particularlv Section 1741.12 there­
of. Sections 1741.12 and 1752 are not 
in conflict as each has application to 
different classes of offenses. It is true 
that Section 7 of Chapter 182 author-

izes patrolmen to make arrests for 
violations of traffic laws committed 
within their presence. Such arrests 
could include offenses chargeable in 
Chapter 151. Because authority to 
make such arrests exists, it does not 
follow that the proceeds of the fines 
accrue to the highway patrol revolving 
fund as provided for in Section 1741.12, 
because Section 1752 makes further 
provision. 

Therefore, it is my opinion that fines 
accruing for a violation of Chapter 150, 
Revised Codes of 1\1 ontana, 1935, as 
amended by Chapter 182, Laws of 
1937, should be aIlocated in accordance 
with Section 1741.12; and fines accru­
ing for a violation of Chapter 151. and 
particularly Section 1751.4 should be 
allocated in accordance with Section 
1752. 

Opinion No. 300. 

County Commissioners - Power s­
Taxation-Duty of Bonding 

Company to Pay Penalty 
and Interest. 

HELD: Where a taxpayer paid 
money to the county treasurer for 
taxes before they became delinquent. 
and the county treasurer failed to ac­
count for same, the bonding company 
is required to pay the penalty and in­
terest subsequently accruing. 

Hon. W. A. Brown 
State Bank Examiner 
The Capitol 

Dear Mr. Brown: 

July 15, 1938. 

You have submitted the following: 

"Is it legal for the board of coun­
ty commissioners to eliminate penalty 
and interest when making a settle­
ment with the bonding company. on 
a former county treasurer's shortage. 
for taxes due for the second half of 
1936 and subsequent? Reference is 
made to Chapters 20 and 70 of the 
1937 Session Laws." 

While no other facts are stated. we 
are advised by you orally that the tax­
payer paid the amount of the tax to 
the county treasurer before taxes be­
came delinquent. and that penalty and 
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interest have subsequently attached be­
cause of the failure of the county 
treasurer to apply the money received 
to the taxes. The records, therefore, 
show that the taxes, penalty and in­
terest are now due. 

The taxpayer has discharged his 
duty by paying the amount of the tax 
to the county treasurer. He cannot 
legally or equitably be required. to pay 
either the taxes or penalty and 1I1terest 
which now appear due according to 
the records, and unless the bonding 
company is liable therefor, the county, 
state and school districts will suffer a 
loss. 

The condition of the bond is that 
the county treasurer shall well, truly 
and faithfully perform all official duties 
then required of him by law (Section 
475 R. C. M. 1935). The official bond 
of the county treasurer is intended to 
secure the public from loss by reason 
of the official delinquency of that offi­
cer. For that purpose the bond is 
given (County of Silver Bow v. Davies 
et aI., 40 Mont. 418, 429, 107 Pac. 81. 
quoting from County of Waseca v. 
Sheehan et aI., 42 Minn. 57, 43 N. W. 
690, 5 L. R. A. 785). The attachment 
of penalty and interest follows direct.ly 
upon failure to pay taxes and the fail­
ure of the county treasurer to apply 
the money of the taxpayer to the taxes 
on his property. It is a loss the public 
will suffer by reason of official delin­
quency, and, in my opinion, is covered 
by the bond which guaranteed faith­
ful performance of official duties. Since 
there is an obligation of the bonding 
company to pay such loss, the county 
commissioners should not eliminate 
penalty and interest when making set­
tlement with the bonding company. 

Opinion No. 30l. 

Public Welfare--County Commission­
ers-Indigent Sick-Physicians 

and Surgeons-Fees. 

HELD: 1. The Board of County 
Commissionesr has power and author­
ity to provide for medical and surgical 
care and hospitalization for indigent 
sick as is approved by state board of 
health or state medical assocation, in 
addition to that provided by County 
Physician and County Hospital. 

2. The Board may fix a fee schedule 
agreeable to physicians and surgeons, 
and permit relief clients and indigent 

sick to have services of doctor of their 
own choice, approved as above, and 
payment therefor is a legal charge 
against the poor fund. 

3. The Board must retain supervision 
over such services and may pay only 
such claims therefor as have been 
ordered and approved by it. 

July 18, 1938. 

Mr. 1. M. Brandjord, Administrator 
State Department of Public Welfare 
Helena, Montana 

My dear Mr. Brandjord: 

You have requested an opinion rela­
tive to the following question sub­
mitted in your letter: 

"There appears to be considerable 
difficulty in a number of the counties 
respecting medical and/or surgical 
patients who are receiving federal 
aid in whole or in part, namely, 
WP A workers and their families, em­
ployables and their families on direct 
relief, and all those receiving Social 
Security Aid or benefit. inclusive of 
old-age pensioners, widows. depend­
ent children and the blind. Must the 
county board of commissioners, sit­
tings as a County \Velfare Board. 
direct that all of such groups and 
classes of persons resort to. and be 
attended by the County Physician? 
Or are such persons free to seek 
medical and/or surgical services from 
any physicians or surgeons of. t~eir 
own choice and have such phySICians 
or surgeons any recourse to county 
funds for payment of services ren­
dered? 

"May the Board of County Com­
missioners, sitting as the County 
Welfare Board, fix a fee schedule, 
agreeable to physicians and sur­
geons, for payment of necessary 
medical services and care, funds to 
be paid out of the so-called "manda­
tory fund?" 

"May the County Physician be re­
quired to look after the above classes 
of persons, whether they are not 
properly catalogued as sick or indi­
gent county poor?" 

Section VI of Part II. Chapter 82. 
Laws of 1937, makes it the "legal and 
financial duty and responsibility," of 
the board of ('ounty commissioners to 
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