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the sales of liquor should be computed
in ascertaining the amounts payable
to the teachers' retirement board by
the liquor control board. Paragraph
(a), Subsection (3), Section 8 of Chapter 87, Laws of 1937, provides:
"Until such time as stated above
the State shall pay to the teachers
retired under this act the amounts
specified therein, provided, however,
that for each of the years beginning
July I, 1937, and July I, 1938, the
State's contribution shall not exceed
the sum of $75,000 per annum; provided, further, that the retirement
board shall pay to the teachers qualifying under this act their proportionate share of the amounts specified
herein."
Section 11 of said chapter provides:
"(I) From and after the first day
of July, 1937, there shall be and is
hereby appropriated from all moneys
derived from the sales of liquor at
all of the state liquor stores within
the state, five per centum (5%) of
all of the net receipts of such sales
for the purpose of creating and maintaining the pension accumulation fund
created by and in Section 8 of this
act. Beginning on the first day of
August, 1937, the Montana liquor
control board shall on the first day
of each month or as soon thereafter
as the said Montana liquor control
board has determined the net receipts
from all sales of liquor at the state
liquor stores for the month next preceding, disburse to the state treasurer
a sum equal to five per centum (5%)
of such net receipts, such sum to be
taken from moneys derived from the
sale of liquor at the state liquor
stores. If at any time when such
disbursement is required hereby to
be made, there are not sufficient
moneys on hand to make the same,
the deficit shall be made up from the
first receipts from the sales of liquor
at the state liquor stores received by
the said Montana liquor control board
thereafter. The state treasurer shall
immediately upon receipt of any and
all sums hereby required to be made
to him, place them in the pension
accumulation fund created by and in
Section 8 of this act. Provided that
if the receipts shall exceed the amount
required under the provisions of subdivision (3) (a), Section 8 of this act.
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said surplus shall revert to the general fund of the state."
The law does not give the retirement
board a fixed or definite sum of $75,000,
but 5% of all the net receipts from all
moneys derived from the sales of liquor
out of all of the state liquor stores.
Paragraph 3 of Section 1, Chapter 84,
Laws of 1937, excludes the liquor control warehouse from being defined as
a state liquor store. The total net
amount, not exceeding $75,000, which
is payable to the teachers' retirement
board by the liquor control board is
contingent upon what 5% of the net
receipts may be. In determining the
net receipts, the expenses of the state
liquor stores in the operation of the
state warehouse and expenses of its
personnel, including that of the board,
the enforcement and other similar expenses should not be deducted. In
other words, you should distinguish
between net receipts of the state liquor
stores and net receipts of the liquor
control board. Reserves in cash, being
derived from the sales of liquor, must
be included as a part of the net receipts
of the state liquor stores. The increase
from July 1, 1937, to July I, 1938, of
all stock in all stores and warehouse,
or wherever held, as determined by
inventory, or otherwise, must be treated as net profits of the state liquor
stores for the reason that the same
were acquired through revenue from
the net receipts of the state liquor
stores. The liquor board is without
authority to establish or declare an
arbitrary dividend, but must establish
and declare its dividend in accordance
with the law as herein enunciated.
After an examination of the records
of the liquor control board and following these rules, it appears to me that,
for this fiscal year, there will be sufficient funds from the sources provided
by law for the liquor control board to
pav the teachers' retirement board the
full sum of $75,000.
Opinion No. 291.
State Capitol Building-FundsAppropriations-Rentals.
HELD:
1. The rentals paid for
space in the Capitol Building are deposited in the Capitol Building Custodian Fund and used by the custodian
as part of his appropriation.
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June 22, 1938.

Honorable John J. Holmes
State Auditor and Ex-officio
Insurance Commissioner
Capitol Building
Helena, Montana
Dear Sir:
The State Board of Examiners, by
virtue of its authority over the Capitol
Building and grounds, has authorized
the custodian to permit several boards,
such as the Water Conservation Board,
the Fish and Game Commission, and
the like to occupy quarters in the State
Capitol Building, and they have set a
rental fee therefor. This rental has
been paid into the State Treasury and
credited to the fund of the custodian,
For operation of the Capitol Building
the Twenty-fifth Legislative Assembly
appropriated money for salaries fixed
by law; for salaries of postmaster and
assistant; for Capitol repairs and replacements; and for operation. (House
Bill No. 337.) This money has been
set aside for the Capitol Building. In
addition the rental from the various
boards and offices has been paid into
this Capitol Building fund. The question is whether the income from rentals
can validly be expended in addition to
the above appropriation, or whether
such rentals should go into the State
Treasury, from which no withdrawals
could be made except upon appropriations by law, (Section 34, Article V,
and Section 10, Article XII, of the
Montana Constitution.)
It is the duty of the custodian of the
State Capitol to supervise and direct
the work of caring for and maintaining the State Capitol. its building,
equipment and grounds, under the
direction of the State Board of Examiners. (Section 311, Revised Codes
of Montana, 1935,) The legislature, by
House Bin No. 337, appropriated the
money by which he carries out these
duties. This appropriation is to take
care of the state departments which
are required by law to maintain their
offices in the State Capitol; however,
there are other administrative departments which are part of the governmental machinery of the state but
which might maintain their offices elsewhere. These departments often want
office space in privately owned buildings, so the legislature has appropriated sufficient money so that a reason-

able rental might be paid. When such
departments move into the Capitol
Building, the maintenance cost, janitor
hire, operation expense, etc., is necessarily increased. Then it is the duty
of the State Board of Examiners to
estimate the amount of such increased
cost and charge such departments
therefor, The rental paid by these
departments is actuany only compensation for the added expense to the
state, and the fact that it is paid out
of the separate appropriation for that
department to the State Board of
Examiners and deposited to the credit
of the Capitol Fund is merely a bookkeeping transaction for the convenient
accounting of the various funds, and
in order that the custodian may supervise the operation and maintenance
of the whole building as required by
law, What actually happens is that
these various boards and offices which
are required to pay rent for office ~pace
in the Capitol Building are paying for
supplies, lights, janitor service, etc.,
out of their own appropriation. In
effect the custodian has advanced these
supplies and services to these boards
and is being repaid by the so-caned
rentals,
Then it is apparent that the Constitutional provision requiring an appropriation for the expenditure of all
funds has been complied with, because
the various boards have a specific appropriation for their funds and the net
result is that they are paying for supplies and services they have used.
Therefore, it is my opinion that the
rentals should be credited to the Capitol Fund to be used and allocated as
the custodian, under the supervision of
the State Board of Examiners, directs,
and an claims on such funds should
be honored as long as there is money
available, whether from the rentals or
the original appropriation.

Opinion No, 292.
Elections-Primary Ballot-Write in
Votes-Right of Electors.
HELD: An elector has the right to
write in for chief justice of the supreme
court the name of a person who is a
candidate for associate justice and SUdl
vote must be counted.

