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of the State of Montana and the neces
sity for the election of a chief justice 
at the ensuing general election, yo~r 
office is advised to proceed and act In 

the following manner: 
The vacancy existing shall be filled 

by appointment by the Governor and 
the appointee shall hold office until the 
next general election and until his 
successor is elected and qualified. (Sec. 
tion 34, Article VIII of the Constitu
tion.) The court in discussing the con
stitutional provision, cited supl·a, said: 

"However this may be, the general 
policy of our government, as indi
cated by these provisions, is that 
election to office by the people, when 
it may be conveniently done, is the 
general rule, and that appointments 
to fil1 vacancies made to meet the 
requirements of public business shall 
be effective only until the people may 
act." (State ex reI. Patterson v. 
Lentz, SO Mont. 322, 340.) 

If the vacancy occurs after the pri
mary and before the general election, 
the Governor is authorized and em
powered to certify to the secretary of 
state the names of persons qualified for 
such office equal in number to twice 
the number to be elected at the general 
election, and the names of the persons 
so nominated shall thereupon be print
ed on the official ballot in the same 
manner as though regularly nominated 
at the judicial primary election. (Sec
tion 812.11.) In the instant case Sec
tion 812.11 can have no application for 
the reason that the vacancy has arisen 
prior to the primary nominating elec
tion and no authority exists authorizing 
the Governor to make such nomina
tions and recourse must be had to the 
laws pertaining to elections, both pri
mary and general. (Section 812.15.) 

Unless a candidate has been a suc
cessful candidate in the primary, he 
cannot have his name placed on the 
judicial ballot at the general election. 
(Section 812.9.) 

Section 615, which authorizes a can
didate to have his name placed ·upon 
the ballot through petition, has no 
application herein for the reason that 
the candidates for chief justice must 
be nominated at the primary election 
or else their names cannot appear upon 
the general election ballot. It follows 
that the candidates, not being able to 
have their names placed on the bal10t 
by petition or through nomination of 

the Governor, and being required to 
be nominated in the primary, must of 
necessity find some other provision in 
the statutes enabling them to other
wise present their candidacies. The 
necessary provision is found in Chapter 
203 of the Laws of 1937, which is as 
follows: 

"Ballots other than those printed 
by the respective county clerks ac
cording to the provisions of this 
chapter must not be cast or counted 
in any election. Any elector may 
write or paste on his ballot the name 
of any person for whom he desires to 
vote for any office, and must mark the 
same as provided in Section 696, and 
such vote must be counted the same 
as if printed upon the bal10t and 
marked by the voter, and any voter 
may take with him into the polling 
place any printed or written memor
andum or paper to assist him in mark
ing or preparing his ballot except as 
otherwise provided in this chapter." 

The electorate having the right to 
nominate two candidates for chief jus
tice at the primary election by voting 
for said candidates through stickers, it 
follows that the necessary implication 
remains that space to place said stick
ers upon the ballot must be provided. 
The public policy and intent of the 
law, as enumerated by our supreme 
court in the case of State ex reI. .Pat
terson v. Lentz, is that the people 
should be permitted to express their 
choice for this office in the ensuing 
primary and general elections. 

Therefore, it is my opinion that the 
office of secretary of state should, by 
a proper amendment to the certificate 
heretofore issued, advise the county 
clerks and recorders of the respective 
counties that nominations are to be 
made for Chief Justice of the Supreme 
Court of the State of Montana, and that 
space for two candidates should be 
provided upon the ballot so that names 
may be written, or pasted, thereon. 

Opinion No. 289. 

Elections-Judicial Primary Ballots
Number of Candidates Electors 

May Vote for. 

HELD: An elector may vote for 
only one candidate in the non-partisan 
election for Chief Justice. 
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Hrm. Sam W. Mitchell 
Secretary of State 
The Capitol 

Dear Mr. Mitchell: 

June 16, 1938. 

You have requested my opinIOn as 
to whether the "Judicial Primary Bal
lot" shall be arranged so as to direct 
and permit each elector to vote for one 
or two persons for the office of Chief 
Justice of Montana. 

Section 812.7, R. C. M. 1935, reads: 

"Each elector having the right to 
vote at a primary election shall be 
furnished with a separate 'Judicial 
Primary Ballot' at the same time and 
in the same manner as he or she is 
furnished with other ballots provided 
by law and each elector, without re
gard to political party, may mark 
such 'Judicial Primary Ballot' for 
one or more persons of his choice 
for judicial nominations, depending 
on the number to be nominated and 
elected, which shall be deposited in 
the general ballot box provided. The 
official number of such judicial pri
mary ballot so delivered and voted 
shall correspond to the official num
ber of the regular ballot of the elector. 
Every elector shall be entitled to vote, 
without regard to politics, for one or 
more persons of his choice for nomi
nation for judicial office, depending 
on the number of places to be filled 
at the succeeding general election. 
Different terms of office for the same 
position shall be considered as sep
arate offices." 

Since there is only one place to be 
filled, to-wit: Chief Justice, we think 
that the section we have quoted above 
is controlling and that each elector 
may vote for only one candidate for 
Chief Justice. Had the legislature in
tended to permit an elector to vote 
for two persons for each place to be 
filled. it would have used the word 
"two" instead of "one" in the above 
section. The statute is clear and un
ambiguous and no construction is nec
essary in order to determine its mean
ing. We do not think there can be any 
room for argument without changing 
the act of the legislature. 

Aside from the statute itself, we see 
no reason why a voter should be per
mitted to vote for two persons for one 

office. Since party machinery for elect
ing justices of the supreme court and 
judges of the district courts has been 
done away with, each voter is his own 
party and selects his own candidate 
for the office to be filled. We see no 
reason why he should be required or 
permitted to set up the candidacy of 
a second person to defeat the person 
of his choice. Moreover, such a law 
would inevitably lead to the evil known 
as "singling," by which some voters 
might be induced to vote for only one 
person, thereby giving them more vot
ing strength by concentrating on a 
single candidate, while other voters 
would scatter their voting strength by 
voting for two candidates. The force 
of this is better illustrated where there 
are two candidates for one office. If a 
voter is permitted to vote for two for 
each office, then some voters might 
concentrate their voting strength by 
voting for just one candidate while 
other voters would vote for four. This 
would give a tremendous advantage to 
the candidate who could induce voters 
to "single" or vote for just him alone. 
\Ve think the legislature acted ad
visedly and wisely in drafting this 
statute as it stands. 

It is therefore my opinion that the 
Judicial Primary Ballot should be ar
ranged so as to direct and permit each 
elector to vote for only one person for 
Chief Justice. 

Opinion No. 290. 

Teachers' Retirement Board - Liquor 
Control Board-Net Receipts, 

How Determined. 

HELD: I. The Teachers' Retire
ment Board is entitled to 5% of net 
receipts from sales of liquor not ex
ceeding $75.000. 

2. UN et Receipts" include cash re
serves and increased stock. 

3. Expenses of operating of ware
house, enforcement division, and simi
lar items must not be deducted out 
of the proceeds of liquor sales before 
computing "net receipts." 

Hon. Ray N. Shannon 
State Treasurer 
The Capitol 

Dear Mr. Shannon: 

June 20, 1938. 

You have submitted to this office the 
question as to how funds derived from 
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