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99 S. W. 1165, 29 L. R. A. (N. S.)
412.
5 R. C. L. p. 771, Section 89;
See also Volume 14, Opinions of
the Attorney General, pp. 13 and 228;
12 C. J. 105, Section 145; Id. 26,
Section 25.
The same conclusion is reached, a
fortiori, where there is no such transaction with respect to the frame for
the picture.
Brennen
U. S. 289,
Com. Rep.
Caldwel1

vs. Titusvi11e (1894), 153
38 L. Ed. 719, 4 Inters.
658, 14 Sup. Ct. Rep. 829;
v. North Carolina, supra.

Opinion No. 283.
State Examiner-ExaminationsState Pharmacy Board.
HELD: It is not the duty of the
state examiner to examine the books
and records of the secretary and treasurer of the state pharmacy board.

May 19, 1938.
Hon. W. A. Brown
State Examiner
The Capitol
Dear Mr. Brown:
You have requested my opinion as
to whether it is the duty of the state
examiner to examine the books and
records of the secretary and treasurer
of the state board of pharmacy.
For the reasons assigned in the
opinions of the Attorney General. Vol.
15, pp. 72 and 230, it is my opinion
that it is not the duty of the state examiner to examine such books and
records.
Opinion No. 284.
Appropriations-Salaries.
HELD: An Act of the Legislature
providing for appointment of a state
officer and fixing salary thereof, without making specific budgetary appropriation, is sufficient to constitute an
appropriation from general fund for
payment of such salary.

May 24, 1938.
Miss Ruth Reardon
Superintendent of Public Instruction
The Capitol
My dear Miss Reardon:
In accordance with your letter relating to the payment of salaries of a
music supervisor and a rural supervisor for the Department of Public
Instruction, I beg to submit the following opinion.
It appears from your communication
that you have appointed a rural supervisor and a music supervisor, each to
receive an annual salary of twenty-five
hundred dollars; that the legislature
provided for the appointment of such
officials and fixed their salaries through
the enactment of Chapter 149, Laws of
1937, although no appropriation was
made to pay the same. The question to
be determined is whether or not such
expenditures can be made from the
general fund in the same manner as
though an appropriation was actually
made, or whether or not it is necessary
for the Board of Examiners to grant
a deficiency appropriation under the
authority of that legislation providing
for appropriations for salaries fixed
by law. (See House Bill No. 246, pages
646, 647, Laws of 1937.)
Section 34, Article V of our Constitution provides:
"N 0 money shall be paid out of
the treasury except upon appropriations made by law, and on warrant
drawn by the proper officer in pursuance thereof, except interest on the
public debt."
When the legislature enacted Chapter 149, supra, it was the intent, and it
did actually appropriate funds for the
payment of said appointees to be appointed as provided therein. Such
legislation conformed to the Constitutional requirement in that the same
was an appropriation provided by law,
although said appropriation was not
included in the legislative budgetary
appropriation.
It may be noted that during the year
1935 the sum of Four Hundred NinetyTwo Dollars was paid, as the salary
of the then acting governor of the State
of Montana, from the general fund,
although no budgetary authority for
such expenditure was made by the
legislature. The fact that the ensuing
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legislature did not legislate in respect
thereto, while not controlling, is persuasive as evidencing legislative intent that a general statute, such as
Chapter 149, authorizing appropri.ations and fixing salaries, constitutes a
definite Constitutional appropriation.
(Section 20, Article VII of the Montana Constitution.)
The court said, in the case of State
ex reI Tipton v. Erickson, 93 Mont.
466, at page 472:

"* * • This setting apart or designation of the purpose for which public money may be used must be
'made by law.' This provision, however, does not require the introduction in the legislature of an appropriation bill, but the act may be accomplished in any manner receiving
the sanction of the law."
State ex reI Rotwitt v. Heckman,
9 Mont. 370;
State ex reI Buck v. Heckman. 10
Mont. 499.
Therefore, it is my opinion that the
salaries for said officials have been appropriated by law and may be paid out
of the general fund, and need not be
paid out of a deficiency budgetary appropriation to be allowed by the Board
of Examiners.
Opinion No. 285.
County CommissionersSoldier Burial.
HELD: The appointment of a Veterans Burial Supervisor is mandatory
upon County Commissioners.
2.· It is mandatory upon County
Commissioners to pay the fee of $150,
unless the net value of the estate exceeds $2000, or unless the fee is waived.
3. The Act applies to War Veterans,
and others.
May 31. 1938.
Boards of County Commissioners
Dear Sirs:
Because of many requests from service organizations throughout the state
for my opinion on an interoretation of
the law relating to "Soldiers Burial"
I submit to your Honorable Boards the
following:
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Chapter 163, Laws of 1937, makes it
mandatory upon the county commissioners to appoint "A Veterans' Burial
Supervisor," preferably an honorably
discharged sailor, soldier, marine or
nurse.
The duties of the supervisor are to
cause to be decently interred the body
of the veteran who shan have served
in the military forces of the federal
government, whether in war or in
peace (see Chapter 163, supra), and to
report his action to the clerk of the
board setting forth all of the facts, together with the name, rank, or command so far as is known to which
deceased belonged; the date of death,
place of burial and his occupation while
living, and also an itemized statement
of the expenses incurred by reason of
such burial. (Sec. 4538.)
Although Chapter 163 establishes
both the minimum and maximum
amount of $150 for burial expenses,
such expense report will be an assurance that deceased win have a decent
and substantial burial of not less than
$150 value.
Payment of $150 by the county is
mandatory, unless waived or unless the
net inventoried and appraised value of
the estate exceed s $2000. Insurance
benefits not payable to the estate shall
not be computed in determing net
values.
Claims before payment should he
approved by the supervisor. The
supervisor receives no compensation
for his services. It shall be the duty
of the clerk upon receiving the report
of the burial to make application to
the proper authorities for a headstone
and to cause the same to be properly
placed at the grave at a cost to the
county not to exceed $10.00, which
sum is additional to the sum of $150
allowable for burial expenses. (Section 4539.)
The duties of the supervisor are not
in derogation of the rights of the
widow or next of kin, but should be
exercised in cooperation therewith and
with the end in view rather of assisting her.
Opinion No. 286.
Public Welfare-IndorsementsMark.
HELD: 1. There is no provision
in the Montana Codes specifically out-

