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our construction that consolidation 
shalI include merger. 

State v. Railway Companies, 21 
Mont. 221, 228. 

The term "consolidation" is an elas
tic one and may include the union of 
two or more corporations into a new 
one with a different name, with or 
without extinguishing the constituent 
corporations, or the merger of two or 
more corporations into another exist
ing corporation under the name of the 
latter. 

State v. Railway Companies, supra, 
p. 242. 

The word "consolidate" is here used 
in a sense to join or unite, and the 
Constitution aimed at practical results. 

State v. Railway Companies, supra, 
p.247. 

In the case of MacGinniss v. B. & 
M. C. C. & S. M. Co., supra, the court 
makes this statement: 

"* * * Apart from these prohibited 
combinations, the right of consolida
tion by corporations or associations 
engaged in these particular pursuits 
is not prohibited." 

vVe take it that this means to say 
that consolidation is warranted unless 
it goes to the extent of violating that 
section of our Constitution pertaining 
to trusts, to-wit: Article XV, Section 
20. The general procedure followed is 
that the board of directors of the con
stituent corporations wiII meet and 
enter into an agreement of consolida
tion or merger, signed by each board, 
which agreement wilI prescribe the 
terms and conditions of the consolida
tion, the mode of carrying the same 
into effect, and the provisions as to 
purposes, capitalization, etc., of the 
absorbing corporation. The board of 
directors of each of the constitutent 
corporations wilI adopt a resolution ap
proving the consolidation or merger 
agreement and call a meeting of the 
stockholders of such corporations for 
the purpose of the consolidation. The 
stockholders of each constitutent cor
poration will meet and vote whether 
or not to adopt such an agreement, 
and under our statute no such a con
solidation must take place without the 

consent of the stockholders represent
ing two-thirds of the capital stock of 
each corporation, and no such con
solidation relieves such corporations, 
or the stockholders thereof, from any 
and alI just liabilities. Due notice must 
be given, by advertising, for one 
month, in at least one newspaper in 
the county and state where the said 
property is situated. When the said 
consolidation is completed, a certificate 
thereof, containing the manner and 
terms of said consolidation, must be 
filed in the office of the county clerk 
of the county in which the original 
articles of' incorporation are filed, and 
a copy thereof filed in the office of the 
secretary of state. Such certificate 
must be signed by a majority of each 
board of directors of the original cor
porations, and it is their duty to call, 
within thirty days after the filing of 
such certificate, and after at least ten 
days' public notice, a meeting of the 
stockholders of alI of said corporations 
so consolidated, to elect a new board 
of directors for the consolidated cor
poration for the year next ensuing. 

Opinion No, 278. 

Gambling-Trade Checks & Counters. 

HELD: \. Proprietors licensed to 
maintain card tables may supply their 
customers with counters or chips for 
the purpose of keeping the score of the 
licensed games, when such counters 
have no exchange value in money or 
merchandise. 

Mr. Cedor B. Aronow 
County Attorney 
Shelby, Montana 

My dear Mr. Aronow: 

May 10, 1938. 

You have requested an opinion on 
the following set of facts: 

Certain places of business licensed 
to maintain card tables for the use and 
pleasure of their customers, as pro
vided by Chapter 153, Laws of 1937, 
wish to obtain and use in the operation 
of these card games certain special 
counters for the purpose of keeping 
score or count of the progress of the 
game; such counters to have no value 
whatsoever but merely kept for the 
convenience of the players in keeping 
tally. 
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Under the recent decision of the su
preme court in State v. Aldahl and 
Ober, No. 7764, 106 Mont. 390, decided 
March 24, 1938, you wish to know if 
the practice described above is lawful. 

Chapter 153, Laws of 1937, permits 
proprietors of business establishments 
to obtain a license from the county 
making it lawful for them to keep and 
maintain in their place of business card 
tables for the use and pleasure of their 
customers at which certain enumerated 
games may be played for amusement 
and pastime, and for the maintenance 
of which a charge may be made, to be 
paid by the purchase of trade checks 
redeemable in merchandise. The case 
of State v. Aldahl and Ober, supra, 
simply held that these trade checks 
were not to be used in playing the 
games permitted, but were only the 
rental value of the tables maintained, 
as the games are to be played only 
for amusement and pastime, and bet
ting at or against such games is strictly 
prohibited. But there is nothing in 
Chapter 153, nor in that opinion, which 
prevents the use of chips or counters 
merely for the purpose of keeping the 
score when such chips and counters 
have no value. Then it is my opinion 
that the practice set forth is lawful and 
not a violation of Chapter 153. 

Opinion No. 279. 

Gambling-Trade Checks-Ski Ba11-
Games of Skill. 

HELD: 1. The game of "Ski-Ban,"· 
as described in the particular facts 
given, is a game of skill and not pro
hibited by statute. 

2. Trade checks, redeemable in mer
chandise, may be given as prizes for 
superior ability in playing a game of 
skill, without violation of Chapter 153, 
Laws '37. 

Mr. L. D. Glenn 
County Attorney 
Harlowton, Montana 

My dear Mr. Glenn: 

May 10, 1938. 

You have in your county a miniature 
bowling alley, known as Ski Ball or 
Rock-O-Ball. which consists of an in
clined plane up which the player rolls 
a ball, attempting to get it into various 
sized receptacles at the top. The play-

er places five cents in a slot and nine 
balls are released, and, after playing, 
the score is computed and for scores 
over 3100 a prize of twenty-five cents 
in merchandise or trade checks is 
given. The winning score is also 
posted and an additional prize of $2.50 
worth of merchandise or trade checks 
is given to the person making the 
highest score each week. You have 
asked for an opinion as to whether the 
operation of such device is unlawful. 

The prohibition against gambling 
games is contained in Section 11159 
Revised Codes of Montana, 1935, as 
amended by Chapter 153, Laws of 1937, 
as follows: 

"Every person who deals, or car
ries on, opens or causes to be opened, 
or who conducts or causes to be con
ducted, operates or runs, either as 
principal, agent, owner, or employee, 
whether for hire, or not, any game of 
monte, don do, fan-tan, stud horse 
poker, craps, seven and a half, 
twenty-one, faro, roulette, pangeni or 
pangene, hokey-pokey, draw-poker, 
or the game commonly known as 
round-the-table poker, or any bank
ing or percentage game, or any game 
commonly known as sure - thing 
game, or any game of chance played 
with cards, dice or any device what
soever, or who runs or conducts or 
causes to be run or conducted, or 
keeps any slot machine. punch board, 
or other similar machine or device, 
or permits the same to be run or 
conducted for money, checks, credits, 
or any representative of value, or any 
property or thing whatsover, * * *" 
This game is not among those games 

specifically prohibited and unless it 
cames within the general interdiction, 
"or any game of chance played with 
cards, dice, or any device whatsoever" 
it is not unlawful as a gambling game. 

A game of chance is one that is 
largely determined by mere luck in 
which judgment, practice, skill, or 
adroitness is thwarted by chance. (27 
C. J. 968). A game of skill is one in 
which superior knowledge or ability is 
the determining factor in gaining a 
victory. The test is whether chance or 
skill is the dominant element in de
termining the ultimate outcome. Such 
games as baseball. billiards. chess, 
quoits, and rifle matches have al! been 
held to be games of skill. From the 
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