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the Livestock Commission for this pur­
pose, but may cooperate with that 
commission by aiding in the payment 
of bounty claims as such claims are 
presented. 

April 20, 1938. 
Mr. J. A. Weaver 
State Fish and Game Warden 
Capitol Building 
Helena, Montana 

Dear Sir: 
You have expressed the wish of the 

Fish and Game Commission to aid the 
Livestock Commission in exterminat­
ing predatory animals. 

Authority to expend Fish and Game 
funds in this way is found in Section 
3653, Revised Codes of Montana, 1935: 

"* * * The commission * * * shall 
have authority to appropriate moneys 
from the funds at its disposal for the 
extermination or eradication of pred­
atory animals that destroy fish, 
game, or fur-bearing animals, or 
game or non-game birds." 

"To appropriate" means "set aside, 
set apart for particular use." Hence 
the Fish and Game Commission has 
the power to set up a special fund 
wherein certain moneys are set aside 
for such eradication and extermination. 

However, on January 19, 1938, this 
department issued an opinion holding 
that funds of the Fish and Game Com­
mission could not be expended by any 
other agency (Vol. 17, Opinions of the 
Attorney General, No. 230). There­
fore, the funds have to be in control 
of the Fish and Game Commission and 
can only be used for claims presented 
to them from time to time as funds are 
needed. The Fish and Game Commis­
sion has no authority to turn a sum 
of money over to the Livestock Com­
mission, but may cooperate with the 
Livestock Commission by aiding in the 
bounty claims as such claims are pre­
sented. 

Opinion No. 272. 

Coroner's Inquest-Officers-Witness 
Fees-Jurors' Fees. 

HELD: 1. Officers of the United 
States, the State of Montana, or any 
county, incorporated city or town, are 
not entitled to witness fees for testify­
ing at coroner's inquests. 

2. Such officers are en titled to the 
statutory compensation when serving 
as jurors at coroner's inquests. 

Mr. W. A. Brown 
State Examiner 
Capitol Building 
Helena, Montana 

Dear Sir: 

April 22, 1938. 

You have asked if officers of the 
United States, the State of Montana, or 
any county, incorporated city or town 
within the limits of the State of Mon­
tana are entitled to witness fees when 
testifying at coroner's inquests or serv­
ing as jurors at coroner's inquests. 

Section 4936, Revised Codes of Mon­
tana, 1935, provides that such officers 
shall not be entitled to witness fees in 
criminal cases. A coroner's inquest is 
essentially a criminal proceeding (13 
C. J. 1245), and has always meant a 
judicial investigation into the cause of 
death (People v. Coombs, 14 N. Y. 
Crim. 17), and the coroner is required 
to hold an inquest "when he is in­
formed that a person has been killed or 
has committed suicide or has died un­
der such circumstances as to afford a 
reasonable ground to suspect that his 
death has been occasioned by act of 
another by criminal means." (Section 
12381, R. C. M. 1935.) 

It is my opinion that a coroner's 
inquest is included within the category 
of criminal cases, as that phrase is used 
in Section 4936, and the enumerated 
officers would not be entitled to witness 
fees for testifying at said inquest. But 
Section 4936 merely applies to witness 
fees. 

Jurors' fees for coroner's inquests 
are prescribed by Section 4935, R. C. 
M. 1935. Said Section 4935 does not 
contain the exception contained in Sec­
tion 4936. If such officers waive their 
exemptions and serve as jurors at a 
coroner's inquest, they would be en­
titled to compensation as provided by 
statute. 

Opinion No. 273. 

Insurance-Full Commission­
Countersigning. 

HELD: A Montana insurance agent 
may not remit a portion of the fun 
commission he receives for counter-
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signing an insurance policy to a broker 
for engineering and inspection service. 

April 23, 1938. 
Mr. John J. Holmes 
State Auditor and Ex-officio 

Commissioner of Insurance 
Capitol Building 
Helena, Montana 

Dear Sir: 
You have asked an opinion as to 

whether an agent may pay a portion 
of the commission he received for 
countersigning an insurance policy to 
a broker or other agent for inspection, 
engineering, or other service. The 
question has arisen out of a state of 
facts as foHows: 

A large firm of out-of-state brokers 
has written a fire insurance policy cov­
ering Montana property. This policy 
was sent into Montana and counter­
signed by a Montana agent, then this 
brokerage firm billed the Montana 
agent for a special engineering and 
inspection service. The net result was 
that on the books of the brokers the 
Montana agent was credited with the 
full commission and debited for services 
rendered, so that all that was ultimately 
remitted of the fun commission was 
the countersigning commission that 
was customary before the enactment 
of Chapter 95, Laws of 1937. Said 
chapter provides in Section I: 

"It shall be unlawful for any in­
surance company or association. in­
cluding life, fire, casualty. surety or 
indemnity corporations of associa­
tions doing business within the State 
of Montana (except so-cal1ed assess­
ment life insurance companies. as 
hereinafter provided. and fraternal 
benefit societies and rural mutual in­
surance companies) to make. write. 
place, or cause to be made, written or 
placed in this State, any policy, bonel. 
duplicate policy, contract of insur­
ance or contract of indemnity of any 
kind or character, or any general 
floating group policy upon persons or 
property, or upon any insurance risk. 
resident. situated or located in this 
State, unless written through and 
countersigned by an agent of this 
State, duly licensed to transact in­
surance. bonding or indemnity busi­
ness therein. 

"A resident agent shall countersign 
all policies, bonds or contracts of 
indemnity so issued, and shaH receive 
the full commission on all such poli­
cies. bonds or contracts of insurance 
on indemnity, when the premium is 
paid, to the end that the State may 
receive the tax required by law to be 
paid on the premium collected for 
insurance on all persons, property or 
other insurable risks resident, situated 
or located within this state; provided 
that nothing in this act shall be con­
strued to prevent any insurance com­
pany or association from issuing poli­
cies, bonds or contracts at its princi­
pal or department offices, covering 
property or persons or other insur­
able or indemnity risks resident, 
situated or located in this State; 
provided, however. such policies are 
issued upon application procured and 
submitted to su"h company or asso­
ciation by a resident agent. who shall 
keep a record of all such policies. 
bonds or contracts of indemnitv so 
issued, and countersign the same: and 
that said resident agent or agents 
shal1 receive the full commission on 
all policies when premium is paid. 
It shaH be unlawful for any such 
resident agent to rebate or divide 
such commission, with intent to evade 
the provisions of this act." 

That provision exactly covers the 
situation here. The ful! commission 
must be paid and no rebate is per­
mitted. 

This office has held that ful1 com­
mission means the same as if the busi­
ness had been solicited and placed by 
the local agent. If extra services are 
required they should be taken care of 
by the insurance company or by the 
insured. If the out-of-state broker is 
rendering an extra service. there is no 
objection to his being compensated 
therefor. but it should not come out 
of the ordinary full commission due 
the Montana agent. If extra service 
is not being rendered, this procedure 
is merely a bookkeeping transaction in 
order to evade the law and as such is 
forbidden. Hence it is my opinion that 
remission of part of the ful! commis­
sion under the circumstances set out 
above is a violation of Chapter 95. 




