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residence the following rules are to 
be observed: 

(2) There can only be one resi
dence. 

(3) A residence cannot be lost un
til another is gained. 

(7) A residence can be changed 
only by the union of act and intent. 

Inasmuch as there can only be one 
residence, and the first cannot be lost 
until the new one is gained, the as
sumption is that a resident of North 
Dakota remains so until it is affirma
tively shown that he has changed. And 
change takes place only by union of 
act and intent. The test of residence 
laid down in the case of In re: Peter
son's Guardianship (229 N. W. 885, 
887; 119 Neb. 511) is, "Did one remove 
from his former residence with an in
tention to abandon the same, and with 
an intention of acquiring a new resi
dence elsewhere." 

The fact that a person is receiving 
relief from another state would rebut 
any intention of abandoning residence 
in that state or of acquiring a new 
residence in Montana. 

An inspection of cases arising out of 
the administration of the poor laws in 
the New England states shows that 
the question of establishing residence 
in one town while receiving relief from 
another frequently arose. In those 
cases it was uniformly held that a 
person must reside the statutory period 
without receiving support or aid from 
the public, and residence is not counted 
if during the time the person lived in 
the community he received support or 
relief from the town of his first settle
ment. (City of Worcester v. Inhabi
tants of Auburn, 4 Allen (Mass.) 574; 
Inhabitants of Oakham v. Inhabitants 
of Sutton, 13 Met. (Mass.) 192, and 
cases therein cited; Overseers of Poor 
of Lawrence Township v. Overseers 
of Poor of Delaware Township, 23 A 
1124, and cases therein cited; Inhabi
tants of Norwich v. Inhabitants of 
Saybrook, 5 Conn. 384; Town of Wil
mingtaon v. Town of Somerset, 35 
Ver. 232.) 

Then it is my opinion that a person 
while drawing relief grants from some 
other state cannot acquire a residence 
in this state. 

In this connection subsection (d) of 
Part II, Chapter 82, Laws of 1937, is 
of importance, for those people without 

a legal Montana residence may be in 
immediate need. Subsection (a) pro
vides for temporary relief for inter
state transients until such time as they 
may be returned to the state of resi
dence or origin. If these transient 
families are stranded and without 
means of return, the law provides that 
transportation expenses be paid out 
of state funds. 

Opinion No. 258. 

Veterans' Preference-Works Progress 
Administration. 

HELD: Preference must be given 
qualified Veterans who have been cer
tified to the Works Progress Admin
istration on the basis of need. 

March 8, 1938. 

County Commissioners of 
Silver Bow County 

Butte, Montana 

Gentlemen: 

You have inquired if discharged vet
erans of the Army, Navy, or Marine 
Corps have a preference for employ
ment under the Works Progress Ad
ministration. 

Section 3,. Part I, Chapter 401 of 
50 United States Statutes at Large, 
352, 355, is as follows: 

"The departments, agencies, or es
tablishments having supervision of 
projects for which funds from the 
foregoing appropriation are made 
available shall not knowingly employ 
on such projects aliens illegally with
in the limits of the United States, or 
aliens who have not filed declaration 
of intention to become citizens, and 
they shaH make every reasonable ef
fort consistent with prompt employ
ment of the destitute unemployed to 
see that such aliens are not employed, 
and if employed and their status as 
such aliens is disclosed, they shall 
thereupon be discharged. Provided, 
that preference shaH be given to 
American citizens who are in need of 
relief in employment by the Works 
Progress Administration and next 
those aliens who are in need of relief 
and have declared their intention to 
become citizens prior to the enact-
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ment of this joint resolution. Pro
vided further, that veterans of the 
World War and Spanish War who 
are in need of relief shall be given 
preference for employment by the 
Works Progress Administration." 

By that last proviso, it is plain that 
first preference is to be given to quali
fied veterans who have been certified 
to the Works Progress Administration 
on the basis of need. 

Opinion No. 259. 

Volunteer Firemen-Road and Poll 
Tax-Exemption. 

HELD: Volunteer firemen on ac
tive duty and those having certificate 
of service, are exempt from poll tax, 
road tax and head tax of every de
scription. 

March 10, 1938. 
Hon. John J. Holmes 
State Auditor and Ex-Officio 

Insurance Commissioner 
The Capitol Building 
Helena, Montana 

Dear Sir: 

Your inquiry is. is a volunteer fire
men exempt from road-tax, poll-tax, 
and head-tax? 

Section 5144, Revised Codes of Mon
tana, 1935, provides: 

"* * * The officers and members 
of unpaid fire companies regularly 
organized and exempt firemen are 
entitled to the following privileges 
and exemptions, viz: Exemption from 
payment of poll-tax, road-tax, and 
head-tax of every description; ex
emption from jury duty; exemption 
from military duty, except in case of 
war, invasion. or insurrection. Every 
fireman who has served five years in 
an organized company in this state 
is an 'exempt fireman: and must 
receive from the chief engineer of 
the department to which he belonged 
a certificate to that effect. * * *" 
Prior to 1937 it seemed that fire 

departments did not come within the 
police powers of the state. and there
fore were beyond the control of legis
lative action. Section 4 of Chapter 4, 
Laws of 1937, however, was enacted 

for the primary purpose of putting fire 
departments under the police power of 
the state, thereby correcting the errors 
as set out in State ex reI. Kern et al. 
v. Arnold (100 Mont. 346). It might 
be said that this particular legislation 
referred only to the amending of Chap
ter 391 of the Laws of 1937. It is the 
construction of this office, however, 
that as far as police powers are con
cerned, it was the intention of the 
legislature that the amendment applied 
as well to Chapter 392. 

From the wording of the section 
pertaining to volunteer firemen and 
their exemptions, namely Section 5144, 
it is perfectly evident that these ex
emptions were something granted by 
the State in the nature of a bounty in 
order to encourage the creation and 
maintenance of a volunteer fire depart
ment. It was a laudable purpose and 
not contrary in any way to equity or 
natural justice. 

Cities and viIlages are mere civil di
visions of the State and simply exercise 
certain delegated powers which the 
State can withdraw at pleasure, and 
can resume exercise of subject to Con
stitutional restrictions. 

The language of the statute is clear 
and comprehensive. There is no am· 
biguity about it and we feel that the 
legislative purpose is clearly expresser! 
therein. A volunteer fireman, either 
serving, or who has received his cer
tificate for service, as in the section 
provided, is exempt from poll-tax, 
road-tax, and head-tax of every de
scription. 

Opinion No. 260. 

Cities and Towns-License Fees. 

HELD: A city or town has the 
power to impose a license fee upon a 
dentist duly licensed to practice his 
profession under a state law even 
though such license fee is greater than 
the state license. 

March 14, 1938. 
Dr. Leonard A. Jenkin 
Secretary, Montana State Board 

of Dental Examiners 
Great Falls, Montana 

Dear Dr. Jenkin: 

You have requested my opinion on 
the question of whether a city or town 
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