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which will take advantage of all avail-
. able federal, state and other funds 
promptly, to the end that employ­
ment of Montana citizens may be 
augmented to the greatest possible 
degree, that all federal funds may be 
used, and that citizens of this state 
may be removed from public relief 
rolls and be given gainful employ­
ment. 

"It is hereby declared to be a 
public policy that this state and all 
political subdivisions thereof, cooper-

. ate with any agency of the federal 
government in and for the construc­
tion, operation and maintenance of 
any plans and projects in aid of 
which such federal agency is about 
to or has expended funds furnished 
by the federal government, intended 
for a useful purpose, and calculated 
to furnish employment and assistance 
to the needy citizens of this State." 

By this chapter, passed at the same 
legislative session as Chapter 82, it is 
made the duty of the state and its 
political subdivisions to take advantage 
of all available state funds to the end 
that more federal funds may be avail­
able to alleviate the need, and, to as 
large an extent as possible, provide for 
the employment of Montana citizens. 

It is part of the policy of the State 
of Montana to cooperate with the fed­
eral government, and by Section 2 of 
Chapter 85, in order to carry out this 
s.t~tewide p?l~c?" the state and its po­
httcal subdIVISIOns are authorized to 
furnish materials. equipment. rentals. 
supplies, and supervision. That is just 
wha~ is propose~ to be done by the 
motton about whIch you have inquired. 
In view of these two sections it is my 
opinion that the state board not only 
has the power and authority to make 
such grants, but it is made their duty 
to do so to carry out the declared 
public policy of the state. 

You have also raised the question if 
the expenditure can lawfully be made 
subsequent to the fiscal year for which 
such appropriation was made. 

The check you issued on February 
26, 1938, under authority and by direc­
tion of the state board is an uncon­
ditional order to pay One Hundred 
Fifty Thousand Dollars ($150.000) to 
the United States Treasury out of 
funds available in the appropriation 
for general relief and contingencies. 
Then it is not a proposed expenditure, 

but a present expenditure as of Feb­
ruary 26, 1938, and made before the 
expiration of the fiscal year. It is only 
the unexpended portion of an appro­
priation which will lapse into the gen­
eral fund. When warrants have been 
issued against the fund, the money 
represented by these warrants does not 
lapse, because that money has been 
used and expended before the expira­
tion of the fiscal period. (See State 
v. Brian, 84 Neb. 30, 120 N. W. 916.) 

Then it is my opinion that the State 
Board has the power to sponsor Works 
Progress Administration projects, and 
the warrant issued on February 26, 
1938, to purchase materials, etc., is a 
valid expenditure out of the funds for 
the fiscal year ending March 1, 1938. 

Opinion No. 257. 

Public Welfare-Relief-Residence, 
How Acquired. 

HELD: 1. One may not establish 
residence in Montana while drawing 
relief grants from another state. 

Mr. Leif Erickson 
County Attorney 
Sidney, Montana 

Dear Sir: 

March 7, 1938. 

You have submitted the following 
facts: Persons from North Dakota 
have moved into your county and 
worked at temporary jobs for a short 
time. When their work ceased they 
continued to live in Montana and se­
cured relief from agencies in their 
home state. After remaining in Mon­
tana a year, they were cut off by the 
North Dakota agency and now have 
applied for relief in Montana. 

One of the eligibility requirements 
for general relief is, the applicant must 
have resided in the State of Montana 
for a period of one year, six months 
of which must be in the county where 
application is made. Your question 
then is whether a person can acquire 
a residence in Montana while receiving 
relief from a neighboring state. 

Section 33, Revised Codes of Mon­
tana, 1935, declares that: 

"Every person has, in law, a resi­
dence. In determining the place of 
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residence the following rules are to 
be observed: 

(2) There can only be one resi­
dence. 

(3) A residence cannot be lost un­
til another is gained. 

(7) A residence can be changed 
only by the union of act and intent. 

Inasmuch as there can only be one 
residence, and the first cannot be lost 
until the new one is gained, the as­
sumption is that a resident of North 
Dakota remains so until it is affirma­
tively shown that he has changed. And 
change takes place only by union of 
act and intent. The test of residence 
laid down in the case of In re: Peter­
son's Guardianship (229 N. W. 885, 
887; 119 Neb. 511) is, "Did one remove 
from his former residence with an in­
tention to abandon the same, and with 
an intention of acquiring a new resi­
dence elsewhere." 

The fact that a person is receiving 
relief from another state would rebut 
any intention of abandoning residence 
in that state or of acquiring a new 
residence in Montana. 

An inspection of cases arising out of 
the administration of the poor laws in 
the New England states shows that 
the question of establishing residence 
in one town while receiving relief from 
another frequently arose. In those 
cases it was uniformly held that a 
person must reside the statutory period 
without receiving support or aid from 
the public, and residence is not counted 
if during the time the person lived in 
the community he received support or 
relief from the town of his first settle­
ment. (City of Worcester v. Inhabi­
tants of Auburn, 4 Allen (Mass.) 574; 
Inhabitants of Oakham v. Inhabitants 
of Sutton, 13 Met. (Mass.) 192, and 
cases therein cited; Overseers of Poor 
of Lawrence Township v. Overseers 
of Poor of Delaware Township, 23 A 
1124, and cases therein cited; Inhabi­
tants of Norwich v. Inhabitants of 
Saybrook, 5 Conn. 384; Town of Wil­
mingtaon v. Town of Somerset, 35 
Ver. 232.) 

Then it is my opinion that a person 
while drawing relief grants from some 
other state cannot acquire a residence 
in this state. 

In this connection subsection (d) of 
Part II, Chapter 82, Laws of 1937, is 
of importance, for those people without 

a legal Montana residence may be in 
immediate need. Subsection (a) pro­
vides for temporary relief for inter­
state transients until such time as they 
may be returned to the state of resi­
dence or origin. If these transient 
families are stranded and without 
means of return, the law provides that 
transportation expenses be paid out 
of state funds. 

Opinion No. 258. 

Veterans' Preference-Works Progress 
Administration. 

HELD: Preference must be given 
qualified Veterans who have been cer­
tified to the Works Progress Admin­
istration on the basis of need. 

March 8, 1938. 

County Commissioners of 
Silver Bow County 

Butte, Montana 

Gentlemen: 

You have inquired if discharged vet­
erans of the Army, Navy, or Marine 
Corps have a preference for employ­
ment under the Works Progress Ad­
ministration. 

Section 3,. Part I, Chapter 401 of 
50 United States Statutes at Large, 
352, 355, is as follows: 

"The departments, agencies, or es­
tablishments having supervision of 
projects for which funds from the 
foregoing appropriation are made 
available shall not knowingly employ 
on such projects aliens illegally with­
in the limits of the United States, or 
aliens who have not filed declaration 
of intention to become citizens, and 
they shaH make every reasonable ef­
fort consistent with prompt employ­
ment of the destitute unemployed to 
see that such aliens are not employed, 
and if employed and their status as 
such aliens is disclosed, they shall 
thereupon be discharged. Provided, 
that preference shaH be given to 
American citizens who are in need of 
relief in employment by the Works 
Progress Administration and next 
those aliens who are in need of relief 
and have declared their intention to 
become citizens prior to the enact-

cu1046
Text Box




