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county attorney of the county wherein 
the alleged offense was committed for 
that official's advice, and so he may 
prepare the complaint and prosecute 
the offense. In order to commence 
the action, the complaint must be filed 
with the justice of the peace, and to 
do so it may be necessary for the 
patrolman to appear directly before 
the justice of the peace, or he may 
cause the complaint to be filed, having 
taken the matter through the office of 
the county attorney. Although, by 
reason of the duties imposed upon, 
and the experience possessed by, the 
county attorney, orderly procedure 
makes it advisable for the patrolman 
to consult with the county attorney 
prior to the filing of the action. 

3. "How maya justice of the peace 
be legally disqualified from hearing a 
criminal action?" 

Section 12307 provides: 

"Change of venue, when granted. 
If the action or proceeding is in a 
justice's court, a change of the place 
of trial may be had at any time be
fore the trial commences-

1. When it appears from the affi
davit of the defendant that he has 
good reason to believe, and does be
lieve, that he cannot have a fair and 
impartial trial before the justice about 
to try the case, by reason of the 
prejudice or bias of such justice, the 
cause must be transferred to another 
justice of the same or adjoining town
ship; 

2. When it appears from affidavit 
that the defendant cannot have a fair 
and impartial trial, by reason of the 
prejudice of the citizens of the town
ship, the cause must be transferred 
to a justice of the township where 
the same prejudice does not exist. In 
each case the defendant must state 
the facts upon which his belief is 
founded." 

No ambiguity is found in the pro
visions of the above quoted section. 
The justice of the peace can be dis
qualified in the manner provided for 
therein. 

4. "When a justice of the peace has 
been legally disqualified, and a change 
of venue to another justice court has 
resulted, to what fees and court costs 
are each of the two justices of the 

peace entitled in a criminal case of 
this nature?" 

I understand that your inquiry ap
plies to a situation where the case has 
been tried. The total fee allowed 
where two justices have had jurisdic
tion of a case shall not exceed that fee 
prescribed by statute for the trying of 
the case by one justice of the peace. 
In other words, double fees are pro
hibited. Amount of the fee which each 
justice shall receive shall depend upon 
the facts in each particular case. If a 
trial is had, and the $5.00 fee is al
lowable, as provided by law, then 
the justice who was first disqualified 
should receive $2.50 and the balance, 
amounting to $2.50, would be paid to 
the justice who tried the case. In 
other words, the justice where the 
complaint was filed should receive the 
same amount as though the defendant 
had pleaded guilty, or as though the 
action had been dismissed. 

Opinion No. 254. 

Fish and Game-Power of Commission 
to Fix Bag Limits-Rules and Regula
tions-Constitutional Law-Delegation 

of Legislative Power. 

HELD: Section 3653 gives to the 
Fish and Game Commission the power 
to make changes in bag limits of 
game fish. 

The delegation of power to the Fish 
and Game Commission to change bag 
limits of fish, after investigation, and 
after finding that such change is neces
sary to assure the maintenance of an 
adequate supply thereof, is not a dele
gation of legislative power in violation 
of Sec. I, Art. IV, Montana Constitu
tion. 

March 2, 1938. 
Hon. J. A. Weaver 
State Fish and Game Warden 
The Capitol 

Dear Mr. Weaver: 

You have asked my optl1lon as to 
whether the State Fish and Game 
Commission has power to promulgate 
the following rule and regulation: 

"Creel limit to be fifteen (15) fish 
per day or an aggregate not to ex
ceed fifteen pounds per day." 
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Section 3694, R. C. M. 1935, fixes 
the bag limit of fish in the folowing 
language: 

"It shall hereafter be unlawful for 
any person to catch or take from the 
waters of this state more than twenty
five (25) fish in the aggregate, with a 
net weight of twenty (20) pounds and 
one (1) fish in anyone (1) day, of 
the variety of fish designated herein 
as game fish, * * *." 
By Section 3653, R. C. M. 1935, the 

commission was given the power to 
fix bag limits on any species of game 
fish in any specified locality or locali
ties or the entire state, when it shall 
find, after investigation, that such ac
tion is necessary to assure the main
tenance of an adequate supply thereof. 
This section reads: 

"It shall have authority to fix sea
sons and bag limits, or shorten or 
close seasons on any species of game, 
bird, fish, or fur-bearing animal, in 
any specified locality or localities or 
the entire state, when it shall find, 
after said investigation, that such 
action is necessary to assure the 
maintenance of an adequate supply 
thereof. The statutes now governing 
such subjects shal1 continue in full 
force and effect, except as altered or 
modified by rules and regulations 
promulgated by the commission." 

By this section the legislature clearly 
and expressly gave to the commission 
the power to modify the statute by 
rules and regulations. The question 
remains, is that part of Section 3653, 
quoted above, valid or is it in violation 
of Section 1, Article IV of the Mon
tana Constitution in that it delegates 
legislative power to the commission, a 
part of the executive department, one 
of the three departments among which 
the powers of the state government 
are divided by said constitutional pro
vision. 

It is sometimes difficult to draw the 
line which separates legislative power 
from administrative authority to make 
rules and regulations. The Supreme 
Court of Montana. the Supreme Court 
of the United States. and many other 
courts have frequently had occasion to 
consider this problem. It is impos
sible to lav down a rule which would 
make the iine clear in all cases. The 

courts and legal writers, however, have 
sought to apply certain principles in 
solving such controversies. It has 
been said that the legislative body 
"may not delegate the choosing of 
policies nor the duty of formally enact
ing the policy of the law, but it may 
formulate the policy as broadly and 
with as much or as little detail as it 
sees proper and it may delegate the 
duty of working out the details and 
the application of the policy to the 
situation it was intended to meet." 
(J ohn B. Cheadle, The Delegation of 
Legislative Functions, 27 Yale Law 
Journal, 892.) This language was 
quoted with approval by Chief Justice 
Callaway in writing the opinion for 
the court in Chicago Etc. Ry. Co. v. 
Board of R. R. Commissioners. 76 
Mont. 305, 313, 247 Pac. 162. 

Mr. Justice Harlan, in Union Bridge 
Co. v. United States, 204 U. S. 364, 
declared: 

"A denial of the right to delegate 
the power to determine some fact or 
the state of things upon which the 
enforcement of an Act depends would 
be to 'stop the wheels of government' 
and bring about confusion if not par
alysis. in the conduct of public busi
ness." 

In Wichita R. R. v. Public Utilities 
Com., 260 U. S. 48, 67 L. Ed. 124, Mr. 
Chief Justice Taft said: 

"The maxim that a legislature may 
not delegate legislative power has 
some qualifications. as in the creation 
of administrative boards to apply to 
the myriad details of rate schedules 
the regulatory police power of the 
state. The latter qualification is made 
necessary in order that the legislative 
power may be effectively exercised. 
In creating such an administrative 
agency the legislature, to prevent its 
being a pure delegation of legislative 
power, must enjoin upon it a certain 
course of procedure and certain rules 
of decision in the performance of its 
function. It is a wholesome and nec
essary principle that such an agency 
must pursue the procedure and rules 
enjoined and show a substantial com
pliance therewith to give validity to 
its action." 

Mr. Justice Matthews. speaking for 
the court in Northern Pacific Ry. Co. 
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v. Bennett, 83 Mont. 483, 272 Pac. 987, 
declared: 

"Article IV of the Constitution 
does not require a detailed recitation 
in the statute of all of the matters to 
be considered by the commission, but 
only that general rules b~ given for 
its guidance and the ultlmat~ facts 
which it must find before taking the 
prescribed action be declared, with, 
perhaps, provision f?r the correction 
of an erroneous ruling by appeal or 
review in the courts." 

In Cooley's Const. Limitations .. 8th 
ed., pp. 225. 226. we find the following: 

"One of the settled maxims in con
stitutional law is that the power con
ferred upon the legislature to make 
laws cannot be delegated by that de
partment to any other body or au
thority. This maxim, however, does 
not preclude the legislature. fn?m 
delegating any power not legIslative 
which it may itself rightfully exer
cise. The legislature must declare 
the policy of the law and fix the legal 
principles which shal1. ~ontf(?1 in a 
given case; but an admll11stratl~e offi
cer or body may be invested wIth the 
power to ascertain facts and condi
tions to which the policy and prin
ciples apply. If this could not be 
done there would be infinite con
fusion in the laws. and in an effort to 
detail and particularize, they would 
miss efficiency in both provision and 
execution. * * * Though legislative 
power cannot be delegated to boards 
and commissions, the legislature may 
delegate to them administrative func
tions in carrying out the purposes of 
a statute and various governmental 
powers for the more efficient admin
istration of the laws." 

For a further discussion of these 
principles, see the cases hereinbefore 
referred to. and the following: 

State v. Clark. 100 Mont. 365. 52 
Pac. (2) 890; 

Field v. Clark, 143 U. S. 649. 694; 
United States v. Grimaud. 220 U. S. 

506; 
Hampton & Co. v. United States. 

276 U. S. 394. 405. 

Since the bag limit on fish must 
necessarily depend upon the supply, 

obviously the legislature, meeting bi
ennially, not only must find it exceed
ingly difficult to determine the fact of 
supply over the entire state as it exists 
at the time the law is enacte.d, ~ut 
impossible of definite deter~lnatlon 
during the entire two year perI<;>d. All 
it could do is to declare a polIcy ,!-nd 
to fix a general limit. as a gUld.e. 
Changes in supply reqUIre. changes In 

bag limit. Unless the leglsla.tu~e can 
give the power to the commISSIon to 
make changes when it finds them to 
be desirable and necessary, it is de
prived of the powe~, "to act wisel~ fc;>r 
the public welfare. As was saId In 

Locke's Appeal, 72 Penn. St. 491, 498: 

"To assert that a law is less than a 
law because it is made to depend on 
a f~ture event or act, is to rob the 

. legislature of the power to act wisely 
for the public welfare whenever a 
law is passed relating to a stat~ of 
affairs not yet developed, or to things 
future and impossible to fully know. 
* * * The legislature cannot dele
gate its power to make a law; but it 
can make a law to delegate a power 
to determine some fact or state of 
things upon which. the law l1l'l;kes, or 
intends to make, ItS own actIOn de
pend. To deny this would be t<; stop 
the wheels of government. There 
are many things upon which wise 'l;nd 
useful legislation must depend whIch 
cannot be known to the law-making 
power, and. must, therefore,. be. a 
subject of inquiry and determinatIOn 
outside of the halls of legislation." 

In giving the power to the commis
sion to fix bag limits on fish, the com
mission may not act capriciously. It 
is required first to make an investiga
tion and determine whether such action 
is necessary to assure the maintenance 
of an adequate supply of fish. 

This statute is not far differen t from 
the Act of Congress upheld by the 
Supreme Court of the United Sta!es 
in Field v. Clark, supra. AuthorIty 
was conferred upon the President to 
reduce the revenue and equalize the 
duties on imports and to sllspend by 
proclamation the free introduction of 
certain commodities. when he was sat
isfied that any country producing such 
articles imposed duties or other exac
tions upon the agricultural or other 
products of the United States. which 
he deemed to be reciprocally unequal 
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or unreasonable. It was there held 
that the act in question was not open 
to the objection that it unconstitution
ally transferred legislative power to the 
President. The court in that case said: 

"Legislative power was exercised 
when Congress declared that the sus
pension should take effect upon a 
named contingency. What the Presi
dent was required to do was simply 
in execution of the act of Congress. 
It was not the making of law. He 
was the mere agent of the law
making department to ascertain and 
declare the event upon which its 
expressed will was to take effect." 

It is a well established rule that no 
statute will be declared invalid unless 
its nullity is made manifest beyond a 
reasonable doubt. Every presumption 
wi1\ be indulged in favor of the con
stitutionality of a legislative act. 

For the reasons stated I am of the 
opinion that the act is valid and con
stitutional and that the commission has 
the power, after investigation, to make 
the proposed change in the bag limit 
of game fish, if it finds that such action 
is necessary to assure the maintenance 
of an adequate supply thereof. 

The question presented and deter
mined is purely a question of law, that 
is, the power of the Commission. This 
office is not a fact-finder and. of course, 
cannot and does not make any finding 
of fact. that is. find whether any 
changes in bag limits are necessary. 
That can be done only by the Com
mission, after an investigation, and a 
finding that it is necessary to assure 
an adequate supply of fish. The Com
mission does not have Dower to act 
arbitrarily or capriciously. Whether 
its findings are reviewable by the 
courts. we do not now determin~. The 
Commission should act judiciously. 
having a due regard not only for the 
interests of the sportsmen of the 
state, but for the general welfare of 
the state, and the real purpose the 
legislature had in mind when it vested 
power in the Commission. 

Opinion No. 255. 

Public Welfare-Appropriations, When 
Lapse - Sponsor - Works 

. Progress Projects. 

HELD: 1. The State Board of Pub
lic Welfare may use money appro-

priated for general relief and con
tingencies to sponsor, or co-sponsor 
projects of Works Progress Admin
istration. 

2. A warrant or check drawn Feb
ruary 26, 1938, is an expenditure out 
of the appropriation for the fiscal year 
ending March 1st, 1938, and money 
represented by such warrant or check 
does not lapse to the general fund at 
the expiration of the fiscal year. 

Mr. I. M. Brandjord 
State Administrator. 

March 4. 1938. 

Department of Public Welfare 
Helena, Montana 

Dear Sir: 

The State Board of Public Welfare, 
by motion duly seconded and carried, 
authorized and directed you, as State 
Administrator, to draw a check in the 
sum of One Hundred Fifty Thousand 
Dollars ($150,000), payable from the 
appropriation made for general relief 
and contingencies, in payment for the 
purchase of materials, equipment, sup
plies, and other non-labor costs on 
Works Progress Administration pro
jects, to be used as sponsors' or co
sponsors' contributions for Works 
Progress Administration projects in 
various counties of the state. You have 
asked as to the legality of the proposed 
expenditures. 

The specific statutory provisions in 
point are as follows: 

Subsection (d) of Section III, Part 
I, of Chapter 82, Session Laws of 
1937: 

"The state department of public 
welfare is hereby authorized, and it 
sha1\ be its duty to administer and 
supervise all federal funds a1\ocated 
to the state and a1\ state funds appro
priated to the state department of 
public welfare, for the activities and 
purposes set forth under each part 
of this act. The state department of 
public welfare is also hereby author
ized and it shall be its duty to do all 
things necessary, in conformity with 
federal and state laws, for the proper 
fulfillment of the purposes set forth 
in this act." 

Section VII, Part I, of Chapter 82: 

"The state department is hereby 
charged with authority over and ad-
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