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Chapter 152, supra, and lands leased
by the county to a grazing district or
other person cannot be leased for a
period of time exceeding three years,
and are leased subject to sale, save
and except as to deposits of coal only,
etc., and prior to sale said lease is
given subject to the right of redemption by the taxpayer whose lands were
taken by tax deed by the county.
Opinion No. 248.

Highway Patrol-Justice CourtsCounty Attorney-Duties,
Fees.
HELD: 1. The Justice of the Peace
is the only one having authority to
dismiss a criminal action filed before
him, either upon his own motion, or
that of the County Attorney.
2. A Highway Patrolman has no
authority to dismiss, or to move the
dismissal of a criminal action pending
before a Justice of the Peace.
3. The Justice of the Peace is entitled to the fee prescribed by statute,
regardless of whether or not a trial
has been had or fine or sentence imposed.
4. A Justice may deduct his statutory fees from his monthly remittance,
although there may not have been any
fine collected in a specific case or cases
during said period.
5. The County is entitled to reimbursement for cost of board of prisoners in highway patrol cases upon
proper claim therefor being filed with
the Highway Patrol.
6. The Justice is entitled to the
statutory fee for transmitting papers
on appeal to the District Court, in
addition to the fee for approval of
bond.
7. In Townships where Justice receives no salary, his fees are paid by
the County.
February 18. 1938.
Mr. A. E. Williamson
First Assistant State Examiner
The Capitol Building
Helena, Montana
Dear Sir:
We have your letter submitting the
following Questions:
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1. "After a summons has been
filed with the Justice of the Peace by
a Highway Patrolman, who has the
power to dismiss the case, the County
Attorney, the Patrolman, or the Justice of the Peace?"
The county attorney is chargeable
with all criminal prosecutions in his
county wherein the State is party
plaintiff (Section 4919). The highway
patrol is chargeable with apprehending
persons who violate the highway patrol
laws. Its duties are distinct and separate from those of the county attorney. When the county attorney deems
that he has insufficient cause to warrant a prosecution, it is then within
his authority to move the justice of
the peace for a dismissal of the complaint and action, and for good cause
shown the court is authorized to grant
the motion. The law contemplates,
and orderly procedure dictates. that
such motion shall be made by the
county attorney and not by the patrolman.
2. "If an arrest is made or a summons is filed by a Patrolman for a
violation of the Highway Patrol Act.
and is later dismissed without hearing or trial, is the Justice entitled to
a fee for the services rendered by him.
as in any other criminal action?
3. "If a fee is due the Justice. in
what amount?"
The last paragraph of Section 8 of
Chapter 182 of the 1937 Session Laws
provides:
"For the purpose of this act only,
the fees of justice of the peace in all
offenses in which the fine is five
dollars ($5.00) or less, shall be one
dollar ($1.00), but if the fine is in
excess of five dollars ($5.00), the
justice of the peace shall be permitted the fee now prescribed by
la w; provided that no additional fees
shall be paid justices of the peace
where salaries are fixed by law."
Section 6 of said chapter enumerates the different offenses and specifies
the minimum and maximum fines and
penalties. When the complaint is filed
and then dismissed, as referred to in
my answer to your Question No. one
herein. the amount of fee allowed the
iustice of the peace shall depend upon
the grade or class of offense. as specified in Section 6, supra. If the offense
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permits a penalty of a fine of $5.00 or
less, the fee allowed shall be $1.00,
but if the offense is one in which the
fine is in excess of $5.00 (where the
case has been dismissed) the justice
shan receive a fee of $2.50. It is not
necessary that the fines be imposed by
a judgment of the court before this
fee is allowed. The mere fact that
the complaint is predicated upon the
statute which authorizes the infliction
of a specified fine warrants the fee to
be paid. Where the justice of the
peace receives a salary, the statute
prohibits him from receiving the benefits of this fee and the same shall be
remitted to the county and retained
by it.
4. "If a Justice handles several
cases in anyone month, all of which
are reported by him in the same
monthly report, can the Justice dec
duct court costs of one case in which
there is no fine collected, from another case or cases where there is
sufficient money received to pay such
court costs?"
Sections 12347 and 12433 provide for
the remission of costs by the justice
of the peace to the proper official, and
the manner in which the justice shall
make his report to said official. As
the law authorized the justice to make
monthly remittances, it follows that
the cost in the different cases may be
treated by the justice of the peace in
the aggregate, and if a justice handles
several cases in anyone month, all of
which are reported by him in his
monthly report, he is authorized to
deduct the court cost of one case in
which there is no fine collected from
another case, or cases, where there is
sufficient money received.
5. "We believe that there is a distinction made in the law, between
court costs and the expense of board
of prisoners, and that the counties
should be reimbursed for board of
prisoners in Highway Patrol cases,
by the State Highway Patrol Board
upon the filing of a proper claim by
the County Clerk of the county involved. Are we correct in this assumption ?"
In Opinions of the Attorney General, Vol. 17, Opinion No. 197, this
office held that there is a distinction
between court costs and expenses of

"board of prisoners. The county should
be reimbursed for the board of prisoilers in highway patrol cases by the
"State Highway Patrol Board, upon the
filing of proper claims. If this procedure were not followed, it would be
:almost impossible for the counties to
be protected in the expenditures made
for the b"oard of prisoners, because in
many cases the prisoners would be
unable to pay the same and would not
be subject to execution.

6. "Relative to Justice fees as
enumerated in Section 4926, in a
criminal case, whether a Highway
Patrol or any other criminal case,
does the fee of $5.00 for an services
rendered where there is a trial, include the fee for filing and approving
a bail bond, or is the Justice entitled
to an additional dollar for such service and, if so, should this extra dollar
be paid by the county or by the
defendant?
7. "Would the same ruling apply
to the $1.50 fee for transmitting papers on appeal?"
Section 4926 among other provisions
provides that the justice shaH charge
a fee of $1.00 for taking, filing and
approving bail bond, including the
justification. And said section further
provides that justices may charge a
fee of $1.50 for transmitting papers
on appeal, including the bond and approval thereof. Therefore, it follows
under the express mandate of said
section, that the justice is entitled to a
fee of $1.00 for approving the bail
bond, and a fee of $1.50 additional for
transmitting the papers on appeal.
Pursuant to the rule and reasoning set
forth in Opinions of the Attorney
General No. 197. and Opinion 202, Vol.
17, thereof, said fee of $1.00, for the
approval of the bail bond, and said
fee of $1.50, for the transmitting papers on appeal, are to be paid the
justice of the peace, in the townships
where he receives no salary, by the
county.
This office 111 Opinion 202, supra,
said:
"It is the policy of the law to
afford every defendant in a criminal
action the free and untrammeled privilege of exercising aH of his constitutional rights, and to subject an appellant in such an action to pay a fee

OPINIOXS OF THE ATTORNEY GEXERAL
in' order to make an appeal from a,
Justice to a District Court, would
tend to thwart that right and invade
his constitutional prerogatives."
Opinion No, 249,
Livestock Markets-Bonds-Period
of Liability-Withdrawal
of Surety.
HELD: I. A surety on a bond furnished by a livestock operator. under
the provisions of Chapter 52, Laws of
1937, may not withdraw from the bond
without the consent of the principal
and obligee.
2. The liability of a surety on a bond
furnished by a livestock operator does
not continue beyond the period of the
license of. the livestock operator.

February 23. 1938.
Mr. Paul Raftery
Secretary, Montana Livestock
Commission
The Capitol
pear Mr. Raftery:
You have 'requested'my opinion on
the following questions:
I. May a surety withdraw from
the bond of a livestock market operator 'before the expiration of the license?
2. Does the liability of a surety
extend beyond the period of the license?

Sections 500 and SOl, R. C. M. 1935,
provide for the withdrawal of surety
on official bonds and also prescribe the
procedure. By Section 503 such withdrawal may be effected by sureties on
bonds of receivers, executors, administrators and guardians. Chapter 52,
Laws of 1937, relating to the licensing
and bonding of livestock markets, does
not provide for the withdrawal of sureties on bonds given as a condition
precedent to the issuance of the license.
In the absence of statute providing for
withdrawal of sureties, it is my opinion
that such withdrawal may only be accomplished with the consent of the
principal and the obligee. See 50 C. J..
pp. 94-95. Sections 152 and 153.
Since the license issued to the principal was conditioned upon the fur-
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nishing of the bond, and the license
was issued for a definite period, to-wit:
Beginning May I, 1937, and ending
May I, 1938, as long as the license
continues the livestock commission
could not consent to the withdrawal
of the surety until a new bond has
been furnished.
In my opinion the term of the bond
would not continue beyond the. period
of. the license, since the purpose of the
bond is to protect persons dealing with
the livestock operator and such operator can only operate as long as he has
a license.
Opinion No. 250.
Schools and School Districts-Insurance-Clerk of School Board
as . Agent.
HELD: The Clerk of a School
District may act as agent for an in~urance company in securing school
lIlsurance.
February 23, 1938.
Hon. John J. Holmes
State Auditor and Ex-Officio
Insurance Commissioner
The Capitol
Helena, Montana
Dear Sir:
Y.ou have requested an opinon as to
whether a clerk of a school district
may act as agent for an insurance
company and negotiate an insurance
contract covering school property.
You have mentioned the opinion
(Vol. 15, Opinions of the Attorney
General, page 114), holding that it is
against public policy for a member of
the school board to act as agent for
an insurance company in securing
school insurance. With that opinion
I concur.
The only question is whether the
clerk of the school district would also
be prohibited from acting as agent.
All public offices are trusts, and officers
in the discharge of their duties are held
to a high standard of con·duct. Their
sole consideration must be right, justice, and the public good. For this
reason they are forbidden to enter into
any transaction that might tempt them
to promote their private interests at
the expense of the public. In all cases

