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the items specified be included in the 
by-laws or not. But "may" has often 
been held to mean "must" (State ex 
reI. Griffin v. Greene et aI., 104 Mont. 
460), and cases therein cited, and it 
must be so held here as regards voting 
for directors. 

The Constitution has declared that 
the legislature shall provide that every 
stockholder shall have the right to vote 
in person or by proxy for directors. 
"The legislature has so provided by 
'Section 6191 and the right cannot be 
taken away by any action of the stock
·holders. The share of stock is the unit 
of voting power for the election of 
directors by Article XV, Section 4, 
Montana Constitution, and the votes 
may be cast either in person or by 
proxy. Therefore, it is my opinion 
that any intent to circumvent the right 
of a stockholder to vote' his stock by 
proxy would be unconstitutional and 
invalid. That .this was also the under
standing of the legislature is indicated 
by Section 6201. 

You have also asked if the corpora
tion could comply with the law by a 
ballot system for the election of direc
tors. 

The whole growth of the idea of 
proxy voting has occurred because of 
the desire to give each and every stock
holder as full a voice as possible in the 
operation of the affairs of the corpora
tion. A proxy is the granting of the 
general agency to another to vote 
(Tompers v .. Bank of America, 217 
)I. Y. Supp. 67), and where the statute 
confers the right to vote by proxy, 
without limitations as to the persons 
who may be appointed (as does Mon
tana's), the stockholder may appoint 
any person he sees fit to represent him 
(People's Home Savings Bank v. Super 
Court 38 Pa. 452), and a by-law limit
ing his rights in this respect is void. 
(Taylor v. Griswold, 27 Am. Dec. 33.) 
Therefore, there is an absolute right 
to vote by proxy, and even if a system 
of absentee voting by mail were set 
up, the stockholder could insist upon 
his right to vote by personal repre
sentative. It must be kept in mind, 
however, that the statutory constitu
tional provisions apply only to ballot
ing for the directors of the corporation; 
the stockholders may incorporate any 
provisions into by-laws they choose in 
other respects. Section 6201 declares 
that no vote shaH be by proxy except 
as prescribed by the by-laws. So that 

for any purpose other than voting for 
directors, proxies need not be accepted. 
For example, Section 6193 provides: 

"The general management of the 
affairs of the corporation shaH be 
vested in the board of directors, who 
shall be members of the company, 
and such board shaH elect, from their 
number, a president and vice-presi
dent, and shall also elect a secretary 
and a treasurer, who mayor may not 
be members of the company, all of 
whom shall hold their offices until the 
first meeting of the directors follow
ing the annual meeting of the mem
bers, unless removed by the board of 
directors." 

The proxies would have to be voted 
in electing directors, but the stock
holders could set up any qualifications 
they choose for the officers and proxies 
would not need to be honored when 
that was voted on. Likewise, when 
by-laws are amended proxies need not 
be so honored. (See Smith v. Iron Mt. 
Tunnel Co., 46 Mont. 13.) 

Opinion No. 243. 

Appropriations - State Institutions -
Unanticipated Increase in Enrollment. 
Additional Expenditures Authorized by 

Board of Examiners. 

HELD: 'Where the state board of 
examiners have authorized increased 
enrollment and expenditures by reason 
of unforeseen and unanticipated emer
gency, as provided by Section 2 Chap
ter 40, Laws of 1937, claims approved 
by the board by reason of such in
creased enrollment cannot be paid out 
of the appropriations of the current or 
the succeeding year unless there is 
sufficient money, after paying the needs 
of such current or succeeding year and 
such. claims will h~v~ to be paid 'by a 
deficIency apprOprIatIOn, as provided 
by Section 2. 

February 7, 1938. 
Hon. Howard Griffin 
President, Montana State 

Training School 
Boulder, Montana 

Dear Mr. Griffin: 

You state that you have petitioned 
the Board of Examiners, as provided 
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by Section 2, Chapter 40, Laws of 1937, 
setting out the urgent necessity of 
increasing the enrollment at your in
stitution, and that the board has au
thorized you to admit one hundred 
additional inmates. You ask: 

"1. How is the extra expense, if 
any, incurred by this increased family 
to be paid? 

"2. Will such bills over and above 
our present appropriation for the cur
rent year have to remain unpaid until 
the Board can present a claim to the 
next session of the legislature? 

"3. Assuming that we have unpaid 
claims for necessities, due to insuf
ficient funds, July 1, 1938, can such 
unpaid claims be paid out of the 
appropria tion for 1938-1939?" 

Answering your first question, if 
your appropriation for the current year 
is not sufficient to pay the added ex
pense by reason of the increased enroll
ment, the unpaid claims will probably 
have to remain until a deficiency ap
propriation bill is passed by the next 
legislature. The last sentence of said 
Section 2 reads: 

"Said state board of examiners shaH 
report to the next legislature assembly 
the amount expended or indebtedness 
or liability incurred under such au
thority granted by it and request that 
a deficiency appropriation bill be 
passed to take care of and pay the 
same." 

While the board may approve the 
claims exceeding your appropriation, it 
seems to me that by reason of the 
provision quoted above, that the legis
lature intended that the "indebtedness 
or liability incurred under such au
thority" should be paid by a deficiency 
appropriation bill and that, in the ab
sence of any provision authorizing it, 
they should not be paid out of the 
appropriation for 1938-39, unless such 
appropriation exceeds the needs for 
such current year. 

Opinion No. 244. 

Crimes-Livestock-Poisoning 
Animals. 

HELD: Either wilfully administer
ing or maliciously exposing poisons are 
necessary elements in the crime of 

poisoning animals or killing, malmmg 
or poisoning livestock, as defined by 
Sections 11512 and 11515. 

February 7, 1938. 
Dr. W. J. Butler 
State Veterinary Surgeon 
The Capitol 

Dear Dr. Butler: 

You have asked whether a person 
may be prosecuted criminally for pois
oning livestock where the evidence 
shows that the poison bait was put out 
in a careless or negligent manner but 
there is no evidence of wilfully admin
istering poison, or maliciously exposing 
poisonous substances. 

The question must be answered in 
the negative. In Section 11512, as 
welI as Section 11515, R. C. M. 1935, 
either "wilfully administering" or 
"maliciously exposing" is made an 
element of the criminal offense, as 
defined by these statutes. Of course, 
either element may be proved by direct 
or circumstantial evidence. In a civil 
action for damages it is sufficient to 
prove negligence. 

Opinion No. 245. 

Teachers' Retirement Act-Deductions. 

HELD: Deductions shall be made 
from Teacher members' payroll follow
ing entry into system. 

February 5, 1938. 

Mrs. Angeline Golubin 
U. S. Hotel 
Butte, Montana 

My Dear Mrs. Golubin: 
You have submitted the question as 

to whether or not teachers who did not 
become members of the state teachers' 
retirement system September 1. 1937, 
and hav.e since joined, are required to 
make payments for the previous 
months. In other words, is a teacher 
who joins the retirement system J an
uary 1, 1938, required to make con
tributions from September I, 1937? 

Paragraphs (a), (b), and (c) of 
Section 4, Chapter 87, Session Laws of 
1937, provide: 

"(a) AlI persons who were teachers 
in the public schools of the State 
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