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purpose. The legislation does not 
segregate private schools, or their 
pupils, as its beneficiaries or attempt 
to interfere with any matters of ex
clusively private concern. Its interest 
is education, broadly; its method, 
comprehensive. Individual interests 
are aided only as the common interest 
is safeguarded." 

N either can it apear as a practical 
legal conclusion that such an Act as 
House Bill No. 51 would impose a 
discriminatory burden upon the tax
payers, imposing an added obligation 
upon one class and granting a special 
privilege to another class because the 
parents of children attending private 
'schools pay taxes equally and alike 
with those parents of children attend
ing public schools and by the pro
visions will receive the same and equal 
privileges. 

It is needless to review further legal 
objections relating to the constitu
tionality of this Act as our highest 
court has finally and definitely decided 
that such an Act as you proposed is 
constitutional. Therefore, in conclu
sion, it is my opinion that your pro
posed bill, if enacted, would be consti
tutional and that the legislature has 
the constitutional right to make pro
vision for the free use and loan of 
textbooks in both public and private 
schools. 

Opinion No. 23. 

Taxation-Assessments. State Prop
erty. Montana Relief Commission. 

HELD: Property, title to which 
vested in the Montana Relief Com
mission. is exempt from State and 
County taxes. 

State is not liable for taxes on prop
erty levied prior to its acquisition by 
the state. 

The State, however, is liable for 
special assessments levied against its 
property. 

January 21, 1937. 

Montana Relief Commission 
Helena. Montana 
Attention: Joseph E. Watson, Admin
istrator 

Gentlemen: 

With reference to the Miles City 
Tannery, being the property described 

as all of Block 3, being Lots 1 to 20, 
inclusive, of Daly's Addition and 
Townsite adjoining the City of Miles 
City, Custer County, Montana, you 
have submitted the following: 

"First: Is the abstract complete? 
"Second: Is it your opinion that 

the Montana Relief Commission is 
liable for its taxes on the Miles City 
Tannery during the period when this 
property was held in trust by the 
Montana Rural Rehabilitation Cor
poration? A tax bill has been sub
mitted to the Montana Relief Com
mission on this property. 

"Third: With title to the Miles 
City Tannery vested in the Montana 
Relief Commission must the Montana 
Relief Commission under law pay 
taxes on the same to either the State 
of Montana or the County of Cus
ter?" 

According to abstract No. 2243, con
sisting of nineteen pages, by the Se
curity Abstract and Title Company of 
Miles City, and various continuations 
therof. the last being by the Custer 
Abstract Company, No. 4706, consist
ing of twenty-five pages, certified on 
the 7th day of December, the abstract 
covering this property appears to be 
complete to the last mentioned date. 

Answering your second and third 
questions, it is my opinion that prop
erty belonging to the Montana Relief 
Commission is exempt from taxation 
by virtue of Section 2, Article XII of 
the Montana Constitution, w hie h 
reads: 

"The property of the United States, 
the state, counties, cities, towns, 
school districts, municipal corpora
tions and public libraries shall be 
exempt from taxation * * * ." 
Section 1998, R. C. M. 1935, is to the 

same effect. Section 355.1, R. C. M. 
1935, designates the Montana Relief 
Commission as a "state department." 
By Section 335.15, the Commission may 
take title to property in its own 
name. There can be no doubt of the 
fact that property held by the Mon
tana Relief Commission is property 
of the State of Montana, and is there
fore exempt from taxation. It has 
also been held that property acquired 
by the state was not liable for taxes 
assessed prior to such acquisition. 
See opinion of the Attorney General 
dated December 23, 1935, to the Mon-
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tana Relief Commission, Attention W. 
M. Ruffcorn, Administrator; opinion 
dated April 2, 1936, to :\10ntana Relief 
Commission, Attention J. A. Buley 
and W. J. Thomas; opinion dated 
June 21, 1934, to H. H. Hullinger, 
!=ounty Attorney, Volume IS, Opin
Ions of the Attorney General, p. 385. 
See also 61 C. J. 418; State v. Mini
doka County, (Ida.) 298 Pac. 367; 
State v. Locke, (N. M.) 219 Pac. 
790; State v. Galyon, (Okla.) 7 Pac. 
(2) 484. 

This rule, however, does not apply 
to special assessment~. Spe C;tv of 
KalispelI v. School District No.5, 
4~ Mont. 221: volume 12. Ooinions 
of the Attorney General, page 144, and 
opinion of the Attorney General, dated 
March 24. 1936, to the Montana Relief 
Commission, Attention W. J. Thomas, 
Purchasing Agent. Both of your sec
ond and third questions, therefore, 
should be answered in the negative. 

Opinion No. 24. 

Legislature-Appointments of Mem
bership. 

HELD: The Legislature may ap
portion its membership under the pro
visions of Art. VI, Sec. 2, of the State 
Constitution. only at the session next 
following- enumeration by State or 
United States. 

January 21,1937. 

Honorable Samuel Spiegel 
House of Representatives 
Capitol Building 
Helena. Montana 

My dear 1\1 r. Spiegel: 

You have requested an opinion a~ 
to the constitutionalitv of House Bill 
No. 22. which bill relates to the ap
portionment of the Membership of 
the House of Representatives. 

Article 6. Section 2 of the Consti
tution of the State of Montana pro
vides: 

Article 6, Section 2: 
"The legislative assembly shall 

provide by law for an enumeration 
of the inhabitants of the state in 
the year 1895, and every tenth year 
thereafter: and at the session next 

following such enumeration, and also 
at the session next following an en
umeration made by the authority of 
the United States, shall revise and 
adjust the apportionment for repre
sentatives on the basis of such en
umeration according to ratios to be 
fixed by law." 

This constitutional provision pro
vides for an enumeration of the in
habitants of the State in the year 
1895, 1905, 1915. 1925 and 1935. No 
enumeration was made in the year 
1935. This section further provides 
that following such enumeration, and 
also at the session next following an 
enumeration made by the authority 
of the United States, a re-apportion
ment shall be made according to 
ratios to be fixed by law. 

The legislature has power to ap
portion the representation at a ses
sion of the legislature under two 
conditions. 

First: At a session after an en
umeration in the year 1935. 

Second: At the session next fol
lowing an enumeration made by the 
authority of the United States. 

Inasmuch as there was no en
umeration by the State in the year 
1935, and inasmuch as the present 
session of the legislature cannot be 
the next session following an enumer
ation. which was made in the year 
1930 bv the United States Govern
ment, therefore, this session of the 
legislature functioning in the year 
1937. is not authorized to make a 
re-apportionment. 

The history of legislation affecting 
apportionment shows that such enact
ments were made as follows, Enacted 
section 1. Chapter 38, Laws 1911; 
amended Sectinn T. Chapter 192 Laws 
1921, reenacted Section 44 R. C. M., 
1921. or Session Laws 1921, Chapter 
192. 

In other words, apportionments 
were made at sessions following Fed
eral census. 

Therefore, it is my opinion that 
House Bill No. 22 is in violation of 
Article 6. Section 2 of the Consti
tution of Montana, in that the pro
posed apportionment is not to be 
made at a session following either 
a State of Federal census. 
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