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grant made by the government was 
not an obligation included therein. 
Furthermore, if the petition should 
be determined to be ambiguous, it is 
immaterial because Chapter 24 of the 
Twenty-third, Legislative Assembly, 
under which act the bond issue pre
ceedings were had, provides that the 
election may be called without any 
petition having been presented or 
filed, and it has been held in the case 
of State ex reI. Fisher v. School Dist
rict No. I, 97 Mont. 358, that in an 
emergency act the requirements of a 
general statute can be suspended. 

Question No.2. The information 
originally submitted to us, supplement
ed by your letter of January 16, is 
rather meager in stating the facts, 
but the facts as you have submitted 
them, and as appear necessary, are 
considered in determining this ques
tion. The construction of a stadium 
and the purchase of lands therefor, 
is a separate and distinct project from 
that of the construction and equipping 
of the high school building. Inasmuch 
as your board is compelled to pur
chase the necessary lands for the con
struction of this stadium, it would 
appear to us that the construction of 
the stadium was not embraced within 
the plans of the construction of the 
building. The sum to be expended for 
this proposed stadium and land is 
a very substantial amount. The sta
dium is separated from the present 
school building; it is not annexed to 
and is not a part of the school plant. 
The present school building already 
has within it a gymnasium. The con
struction of this stadium and the pur
chase of the lands were not included 
as a part of the issue submitted to 
the people, and the stadium construc
tion and purchase of the lands and 
the construction of the building and 
the purchase of equipment do not con
stitute a single purpose nor an entity. 
See Article XIII, Section 5, Constitu
tion of Montana; Section 4630.2 R.C.M., 
1935. The case of McNair v. School 
District No. I, 87 Mont. 423, has no 
application to this question for the 
reason that the school board sub
mitted two issues to the people, the 
first issue for the furnishing and 
equipping of a high school; the sec
ond issue for the purpose of con
structing a gymnasium and athletic 
field in said district. The school board 
of your district did not submit the 

issue of building a stadium and pur
chasing lands to a vote of the people 
and only submitted one issue. 

It is therefore my opinion that your 
school board is authorized, subject 
to your ability to so dispose of said 
bonds. to furnish and equip the pres
ent high school building without sub
mitting the matter in a new bond issue 
or vote to the electors, but that your 
board is without authority to construct 
a stadium and purchase the land for 
the same under the February, 1934 
bond issue authorization, and that to 
do so you must submit the same under 
a new bond issue to a vote of the 
people. 

Opinion No. 22. 

Schools-Free Text Books 

Constitution Art. XI Sec. 8: Art. V. 
Sec. 35. Art. IV Sec. 4 U. S. Const. 

HELD: Legislature has the con
stitutional power to authorize school 
districts to grant free use of text 
books in public and private schools. 

January 21,1937 

Messrs, E. J. Stromnes and 1\-1. J. Mul
holland 
House of Representatives 
The Capitol 

Gentlemen: 

You have requested an opinion as 
to the constitutionality of House Bill 
No.5!. Omitting the formal parts, 
this bill reads as follows: 

"Free text-books shaH be furnished 
for the use of all pupils attending 
any school, public or otherwise, 
including high schools within the 
state. And it is the duty of all school 
boards and school trustees to pur
chase, at the expense of the school 
district, the text-books required for 
the use of such pupils residing within 
each such district, which text-books 
shall be only those selected and 
adopted by the State Text-Book 
Commission. And such books shall 
be loaned to such pupils free of 
charge, subject to such rules and 
regulations as such boards or trustees 
shall prescribe, provided that such 
free text-hooks shaH be sold at cost 
to any such pupil upon his request." 
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The intent of the proposed bill re
quires school districts to: 

1. Supply textbooks to all school 
or private schools; 

2. Books furnished shall be of a 
standard and uni form kind; 

3. Books shall be loaned to the 
pupils. 

Section 8, Article XI of the Mon
tana ConstItution provides: 

"Neither the legislative assembly 
nor any county, city, to "'11, or s 'hool 
district, or other public corporations, 
shall ever make directly or indirectly, 
any appropriation, or pay from any 
public fund or moneys whatever, or 
make any grant of lands or other 
property in aid of any church, or 
for any sectarian purpose, or to aid 
in the support of any school, acad
emy, seminary, college, university, or 
other literary, scientific institution, 
controlled in whole or in part by 
any church, sect or denomination 
whatever." 

Section 35, Article V, provides: 
"No appropriation shall be made 

for charitable, industrial, educational 
or henevolent purposes to any per
son, corporation or community not 
under the absolute control of the 
state, nor to any denominational or 
sectarian institution or as<oriation." 
See Section 4, Article IV, Four

teenth Amendment, United States 
Constitution, 

This matter has been adjudicated in 
the courts so that there remains no 
question as to the constitutionality of 
this proposed bill. The identical ques
tion to an identical legislative act 
arose in the State of LOtlsian'l. in the 
case of Cochran v. Board of Educa
tion et aI., reported in 168 La. Kep. 
1030. and under constitutional pro
visions practically identical with those 
provisions of the Montana Constitu
tion. The Supreme Court of Louisiana 
upheld the constitutionality of the Leg
islative Act. The case was appealed 
to the Unted States Supreme Court, 
cited as Cochran et al v. Louisiana 
State Board of Education et aI., 281 
U. S. 370. Chief Justice Hughes, writ
ing a unanimous opinion, affirmed 
the decision of the Supreme Court of 
Louisiana, upholding the constitution
ality of the legislative enactment and 

expressly declaring that said Act was 
neither repugnant to nor in violation 
of not only the Louisiana State Con
stitution but Section 4, Article IV 
and the Fourteenth Amendment of 
the United States Constitution. The 
court said: 

"One may scan the acts in vain 
to ascertain where any money is 
appropriated for the purchase of 
school books for the use of any 
church, private, sectarian or even 
public school. The appropriations 
were made for the specific purpose 
of purchasing school books for the 
use of the school children of the 
state, free of cost to them, It was 
for their benefit and the resulting· 
benefit to the state that the appropria
tions were made. True, these children 
attend some school, public or pri
vate, the latter, sectarian or non
sectarian, and that the books are to 
be furnished them for their use, 
free of cost, whichever they attend. 
The schools, however, are not the 
beneficiaries of these appropriations, 
They obtain nothing from them, nor 
are they relieved of a single ohliga
tion, because of them. The school 
children and the state alone are the 
beneficiaries. It is also true that 
the sectarian schools, which some 
of the children attend, instruct their 
pupils in religion, and books are 
used for that purpose, but one may 
search diligently the acts, though 
without result, in an effort to find 
anything to the effect that it is the 
purpose of the state to furnish re
ligious books for the use of such 
children * * *. What the statutes 
contemplate is that the same books 
be furnished children attending pri
vate schools. This is the only practical 
way of interpreting and executing 
the statutes, and this is what the 
state board of education is doing. 
Among these books, naturally, none 
is to be expected, adapted to religious 
instruction.' 

"The Court also stated, although 
the point is not of importance in 
relation to the Federal question, that 
it was 'only the use of the books 
that is granted to the children, or in 
other words, the books are lent to 
them.' 

"Viewing the statute as having 
the effect thus attributed to it, we 
can not doubt that the taxing power 
of the state is exerted for a puhlic 
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purpose. The legislation does not 
segregate private schools, or their 
pupils, as its beneficiaries or attempt 
to interfere with any matters of ex
clusively private concern. Its interest 
is education, broadly; its method, 
comprehensive. Individual interests 
are aided only as the common interest 
is safeguarded." 

N either can it apear as a practical 
legal conclusion that such an Act as 
House Bill No. 51 would impose a 
discriminatory burden upon the tax
payers, imposing an added obligation 
upon one class and granting a special 
privilege to another class because the 
parents of children attending private 
'schools pay taxes equally and alike 
with those parents of children attend
ing public schools and by the pro
visions will receive the same and equal 
privileges. 

It is needless to review further legal 
objections relating to the constitu
tionality of this Act as our highest 
court has finally and definitely decided 
that such an Act as you proposed is 
constitutional. Therefore, in conclu
sion, it is my opinion that your pro
posed bill, if enacted, would be consti
tutional and that the legislature has 
the constitutional right to make pro
vision for the free use and loan of 
textbooks in both public and private 
schools. 

Opinion No. 23. 

Taxation-Assessments. State Prop
erty. Montana Relief Commission. 

HELD: Property, title to which 
vested in the Montana Relief Com
mission. is exempt from State and 
County taxes. 

State is not liable for taxes on prop
erty levied prior to its acquisition by 
the state. 

The State, however, is liable for 
special assessments levied against its 
property. 

January 21, 1937. 

Montana Relief Commission 
Helena. Montana 
Attention: Joseph E. Watson, Admin
istrator 

Gentlemen: 

With reference to the Miles City 
Tannery, being the property described 

as all of Block 3, being Lots 1 to 20, 
inclusive, of Daly's Addition and 
Townsite adjoining the City of Miles 
City, Custer County, Montana, you 
have submitted the following: 

"First: Is the abstract complete? 
"Second: Is it your opinion that 

the Montana Relief Commission is 
liable for its taxes on the Miles City 
Tannery during the period when this 
property was held in trust by the 
Montana Rural Rehabilitation Cor
poration? A tax bill has been sub
mitted to the Montana Relief Com
mission on this property. 

"Third: With title to the Miles 
City Tannery vested in the Montana 
Relief Commission must the Montana 
Relief Commission under law pay 
taxes on the same to either the State 
of Montana or the County of Cus
ter?" 

According to abstract No. 2243, con
sisting of nineteen pages, by the Se
curity Abstract and Title Company of 
Miles City, and various continuations 
therof. the last being by the Custer 
Abstract Company, No. 4706, consist
ing of twenty-five pages, certified on 
the 7th day of December, the abstract 
covering this property appears to be 
complete to the last mentioned date. 

Answering your second and third 
questions, it is my opinion that prop
erty belonging to the Montana Relief 
Commission is exempt from taxation 
by virtue of Section 2, Article XII of 
the Montana Constitution, w hie h 
reads: 

"The property of the United States, 
the state, counties, cities, towns, 
school districts, municipal corpora
tions and public libraries shall be 
exempt from taxation * * * ." 
Section 1998, R. C. M. 1935, is to the 

same effect. Section 355.1, R. C. M. 
1935, designates the Montana Relief 
Commission as a "state department." 
By Section 335.15, the Commission may 
take title to property in its own 
name. There can be no doubt of the 
fact that property held by the Mon
tana Relief Commission is property 
of the State of Montana, and is there
fore exempt from taxation. It has 
also been held that property acquired 
by the state was not liable for taxes 
assessed prior to such acquisition. 
See opinion of the Attorney General 
dated December 23, 1935, to the Mon-
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