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therefor per capita, not exceeding two
($2.00) dollars and a tax on property
not exceeding three-fifths (3/5) of
one per cent (1 %) or either of such
levies when both are not required,
and to expend not to exceed five per
cent (5%) of any such levy for the
collection of said tax, or of any part
thereof."
The above section is in force and
effect, and has not been expressly repealed by Chapter 82 of the 1937
Session Laws, and under the facts, as
submitted by you in your letter, in
your particular case at least, it has
not been repealed by implication.
Section VII, Part II, of Chapter 82,
supra, provides:
"It is hereby declared to be the primary legal duty and financial obligation of the board of county commissioners to make such tax levies and
to establish such budgets in the county poor fund as provided by law and
as are necessary to provide adequate
institutional care for all such indigent
residents as are in need of institutional care and to make such tax
levies and establish such budgets in
the county poor fund as are necessary
to make provision for medical aid
and services and hospitalization for
all indigent county residents. All such
public assistance and services shall
be charges against and payable from
the county poor fund."
The obligation to establish levies,
budgets and the maintenance of the
poor fund remains under the jurisdiction of the Board of County Commissioners. Many of the laws relating to
the poor in the counties have not been
repealed or modified in any particular
substantial part. Unless these W. P. A.
employees can have access to this proposed employment in your county, and
be conveyed to their employment at
the expense of the county, it logically
follows that many will not receive said
employment and will be a charge for
direct relief upon the Poor Fund, which
relief cost would far exceed the cost
incurred in transporting them to this
proj ect. The direct purposes of the
W. P. A. project in your county are
to relieve unemployment, primarily,
and the construction of this project. It
follows that the county is assisted in
preserving the Poor Fund, which must

otherwise be utilized in direct relief as
aforesaid. The primary purpose of
your Board of County Commissioners
supplying transportation to these employees from their homes to the. project
and return, is to grant aid to unemployed persons and relieve the needy
and distressed, and not in itself merely
to give transportation. In interpreting statutes bearing upon relief and
unemployment a liberal interpretation
must be given, to the end that people
will not be in distress or want.
The County Commissioners are familiar with all the facts in this case.
By virtue of their official positions they
are vested with peculiar and special
knowledge of the needs of the people
in Sanders County, and are empowered
in the exercise of sound discretion to
provide conveyances for employees
who work upon the W. P. A. project,
and to use funds from the Poor Fund
of the county for that purpose.
Opinion No. 217.

Cities and Towns-InsuranceMutual Insurance.
HELD: A city or town may insure
in a mutual company, provided the
liability or premium to be paid is a
fixed, definite, and limited amount.
December 23, 1937.
F. C. Fluent, Esq.
City Attorney
Butte, Montana
My dear Mr. Fluent:
You have submitted to this office the
question as to whether or not a city
may insure its automobiles, for liability, in a mutual insurance company.
(Our opinion not only applies to incorporated cities and towns, but to the
State and all other political subdivisions as well.) Section 1 of Article
XIII of our Constitution provides:

UN either the state, nor any county,
city, town, municipality, nor other
subdivision of the state shall ever
give or loan its credit in aid of, or
make any donation or grant, by subsidy or otherwise, to any individual,
company or corporation, or become a
subscriber to, or a shareholder in, any
company or corporation, or a joint
owner with any person, company or
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corporation, except as to such ownership as may accrue to the state by
operation or provision of law."
All political subdivisions of the State
are prohibited from becoming a subscriber to, or a shareholder, or a joint
owner, and prohibited from loaning
its credit to any person or company.
The liability defined in said insurance
policy, and the premium to be paid,
must be limited and definite. In your
letter you have not advised this office
as to whether or not the particular
policy you are contemplating accepting shall provide for a stipulated and
fixed premium or other obligation. If
the liabilities provided for in said
policy, including the premium to be
paid, are limited and fixed, you are authorized to insure in such mutual company, and, of course, if the policy
liabilities are unlimited, you are prohibited from insuring therein. The
Question you have submitted appears to
this office to have been fully adjudicated in a case of McMahon v. Cooney,
et aI., 95 Mont. 138. In that case the
Court said:
"No Question is here raised as to
the validity of the two policies written in the stock-plan companies. The
plaintiff contends that for various
reasons, which will hereafter be noted,
the policies of insurance in the mutual companies are nulI and void.
These policies in the mutual companies alI provide for a definite
amount of insurance in consideration
of the payment of a definite and fixed
cash premium. They contain no provision on their face whereby the
State of Montana may incur any additional liability other than the stipulated cash premiums. The articles
of incorporation, in some instances,
and the by-laws of each of these companies specify that the company may
issue cash premium policies. AlI the
mutual insurance corporations are incorporated under the laws of some
state, other than Montana, and alI
have complied with the statutes of the
State of Montana, necessary to their
being authorized to transact business
within the state, and have been authorized by the proper state authorities to engage in business within this
state."
See Attorney General's
Volume 13, pages 217, 219.
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Neither maya political subdivision
of the State insure in a rural mutual insurance company, except rural school
buildings. Under the authority of Section 6170 of the Revised Codes of :\lontan, 1921, a rural school building could
not be insured in a rural mutual company, but under the provisions of Section 6170 of the Revised Codes of ;\[ontana, 1935, which is an amendment to
the same numbered section appearing
in the 1921 Codes, a rural school building may be insured in a rural mutual
company, because the last said amendment expressly exempts a rural school
from becoming a member of a mutual
insurance company. While Section
6177 of the Revised Codes of Montana,
1935, provides that the liability of the
members in a rural mutual company
may be limited, yet nevertheless, with
the exception of a rural school, any
political subdivision of the State would
become a member, and the constitutional provision, supra, prohibits such
membership.
Therefore, it is my opinion that your
city may insure its automobiles in a
mutual company provided the liability
or premium to be paid by the city to
the company is a fixed, definite, and
limited amount; and if said liability is
unlimited and indefinite, you are prohibited from insuring in said company. And further, it is our opinion
that no political subdivision of the
State, with the exception of rural
schools, may insure in a rural mutual
insurance company.
Opinion No. 218.
State Auditor - Funds Funds.

Unexhausted

HELD: The State Auditor may
draw warrants only upon unexhausted
funds, under the provisions of Section
151, subsection 17, R. C. M., 1935.
December 27, 1937.
Honorable John J. Holmes
State Auditor and Ex-Officio
Insurance Commissioner
State Capitol Building
Helena, Montana
My dear Mr. Holmes:
You have asked if the State Auditor
may legally draw his warrant paying

