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December 14. 1937. 
Mr. H. B. Landoe 
County Attorney 
Bozeman, Montana 

Dear Sir: 

You have submitted the question as 
to when a liquor license may be issued 
to an applicant whose place of business 
is within 600 feet, on the same street 
or avenue. of a building occupied ex
clusively as a church, synagogue or 
other place of worship or school. ex
cept a commercially operated school. 

Section 13, of Chapter 84 of the 1937 
Session Laws, provides: 

"No license shall be granted for 
any premises which shall be on the 
same street or avenue and within six 
hundred feet of a building occupied 
exclusively as a church, synagogue or 
other place of worship, or school, ex
cept a commercially operated school; 
the measurements to be taken in a 
straight line from the center of the 
nearest entrance of such school, 
church, synagogue or other place of 
worship to the center of the nearest 
entrance of the premises to be li
censed; except, however, that no li
cense shall be denied because such 
restriction may apply to any premises 
so located which are maintained as a 
bona fide hotel, restaurant, railway 
car. club or fraternal organization or 
society except similar places of busi
ness established and in actual opera
tion for one year prior to the passage 
and approval of this act." (Under
scoring ours.) 

The law provides that no liquor li
cense can be issued for any premises 
on the same street or avenue and 
within six hundred feet of a building 
occupied exclusively as a church. etc., 
or school, etc. An exception to the 
above restriction is made where the 
liouor licensee operates UDon premises, 
within said restricted district. which 
are maintained as a bona fide hotel, 
restaurant. railway car. club. or fra
ternal organization or society thereof. 
and which was established and in actual 
operation for one year prior to the 
approval of Chapter 84. The word 
"except" in the third to the last line 
of Section 13. supra. must be construed 
as though the word "or" was inserted 
therein and the word "except" omitted 
therein, and the legislature so intended 

such an interpretation to be placed 
upon said language, for the reason that 
the excepting provision to the restricted 
zone, as defined by the language in the 
latter portion of the act, modifies and 
refers to bona fide hotels which have 
been in operation for one year prior 
to the approval of the act. 

It was the intention of the legislature 
to create a restricted district within a 
specified distance from a church or 
school upon the same street or avenue; 
but at the same time it was the intent 
of the legislature, and it so recognized, 
that certain vested property rights and 
characteristics existed. in that the same 
privileges to acquire the right to dis
pense liquor and to acquire a license 
to do so should be extended bona fide 
hotels. etc.. within six hundred feet 
from said churches or schools. as the 
same class of businesses had which 
were located more than six hundred 
feet from said churches or schools; 
hence the statutory exception as found 
in the underscored language in Section 
13. 

To permit a person to now establish 
a hotel business, etc., and to now ac
quire a license for premises located 
within said restricted district. would be 
to nullify the law establishing a re
stricterl district, and would leave 
the door open to subterfuge, be
cause any person desiring to dis
pense liquor could establish a res
taurant, or similar business, upon 
said premises in conjunction with said 
liquor business. Therefore, it is my 
opinion that no liquor license can be 
granted to an applicant to operate 
within six hundred feet of a church or 
school used exclusively for such pur
poses. and on the same street or avenue 
unless said applicant maintained a bon; 
fide hotel, club, or fraternal organiza
tion, etc., in actual operation, for one 
year prior to the approval of Chapter 
84, and the word "except" as used in 
the third to the last line of Section 13 
shoul~, b,; construed as !hough the 
word or was found therem. 

Opinion No. 213. 

Schools and School Districts-Trans
portation - Indian Children. 

Federal Obligation. 

HELD: 1. No discrimination shall 
be made in payment of the State school 
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transportation funds for Indian chil
dren. 

2. The State should seek Federal re
imbursement for expenditure of trans
portation funds for Indian children. 

December 16, 1937. 
Miss Ruth Reardon 
State Superintendent of 

Public Instruction 
The Capitol 

My Dear Miss Reardon: 

You have submitted to this office the 
question as to whether or not children 
of Indian parentage are to participate 
in the distribution of the State school 
transportation money. 

Section 1200.1 provides: 

"Uniform system of free, public 
schools - state support - schedule of 
state contribution. A uniform system 
of free, public schools, sufficient for 
the education of, and open to, all the 
children of the state, of school age, 
shall be established and maintained 
throughout the State of Montana; 
and to carryon and support a mini
mum, foundational, educational pro
gram therein, the State of Montana 
shan provide therefor, and contribute 
thereto, revenue upon the following 
schedule: 

(a) For every elementary school, 
classroom unit in the state, as such 
unit is hereinafter defined. the sum 
of five hundred donars ($500.00) per 
teacher, and, in addition, of twelve 
cents (12¢) per pupil per day of at
tendance during the last completed 
school year. 

(b) For every junior and senior 
high school, classroom unit in the 
state, as such unit is hereinafter de
fined, the sum of six hundred dollars 
($600.00) per teacher and of fifteen 
cents (IS¢) per pupil per day of at
tendance during the last completed 
school year. 

(c) For the transportation of pu
pils, one-half of the cost of such trans
portation for all pupils, residing three 
or more miles distant from a public 
school; but the state board of educa
tion of the State of Montana shall fix 
and promulgate a uniform schedule 
of rates for the transportation of 
pupils to and from the public schools 

of the state, and upon the basis of 
such schedules, so fixed, the contribu
tion of the state to the cost of trans
portation shall be computed, and the 
payment thereof made, and in no 
other way." 

The laws of Montana guarantee a 
system of free public schools for the 
education of, and open to, all of the 
children of the state, of school age. 
No discrimination is made as to race. 
An Indian child of school age, whether 
its parents have received a patent to 
their land or not, has equal rights with 
all other children of school age to 
attend the public schools. In accord
ing this right to the Indian child, the 
state must grant equal consideration to 
the use of all of its school facilities, 
which includes transportation and the 
cost thereof. The right to the use of 
these facilities, including transportation, 
is not based upon the amount of taxes 
the parent may pay, and neither our 
Constitution nor statutes establish such 
a condition. Sections 1 and 7 of 
Article XI of the Constitution of Mon
tana provide: 

Section 1. "It shall be the duty of 
the legislative assembly of Montana 
to establish and maintain a general, 
uniform and thorough system of pub
lic, free, common schools." 

Setion 7. "The public free schools 
of the state shall be open to all chil
dren and youth between the ages of 
six and twenty-one years." 

The court said in the case of State 
ex reI. Henderson v. Dawson County, 
87 Mont. 122, at page 132: 

"* * * The policy of this state has 
always been to provide free and lib
eral education for the children and 
youths residing within its borders, 
from the lowest elementary branches 
of instruction up to and including a 
fun university course. To this end 
our Constitution declares that educa
tional institutions shall be established 
and supported by the state (Sec. I, 
Art. X. Constitution of Montana), 
and imposes upon the legislature a 
positive duty to 'establish and main
tain a general, uniform and thorough 
system of public, free, common 
schools' which 'shan be open to all 
children and youth between the ages 
of six and twenty-one years' (Secs. 
I and 7. Art. XI)." 
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My conclusions herein do not mean 
that the federal government is released 
by the State of Montana from its obli
gation to educate the Indian children 
in the State of Montana. I am advised 
by Mr. R. C. Haight, Deputy Superin
tendent of Public Instruction, that the 
federal government is now paying a 
portion of such transportation cost in
curred in the transporting of Indian 
children to public schools, and further, 
that the government is willing to in
crease its disbursement, in this respect, 
to the state. 

Section 5668.15 contemplates that the 
state will receive funds from the federal 
government for the education of Mon
tana Indians, and the State Board of 
Education by said section is empowered 
and directed to administer said funds, 
but such power conferred upon the 
Board of Education does not empower 
said board to restrain your office from 
certifying to the State Treasurer and 
the treasurer from disbursing t~ the 
counties, the state cost of transporta
tion to our public schools for Indian 
children. However, the State Board 
and your department should press the 
claim of the State of Montana against 
the federal government for reimburse
ment of such expenditures. 

Opinion No. 214. 

Taxation-Road and Poor Tax-Motor 
Vehicles-License Plates. 

HELD: 1. Road and Poor Taxes 
do not have to be paid as a condition 
to issuance of Automobile License 
Plates. 

2. Chapter 72, Laws, 1937, make no 
change in manner or time for collection 
of road and poor taxes. 

December 20. 1937. 

Mr. Homer A. Hoover 
County Attorney 
Circle. Montana 

My Dear Mr. Hoover: 

You have submitted the question as 
to whether or not the county treasurer 
may demand payment and collect road 
and poor taxes at the time the owner 
of a motor vehicle presents his appli
cation for registration and pays the 
taxes upon the motor vehicle. (In a 

situation where the owner has no real 
estate subject to the tax lien for the 
taxes upon his automobile). 

Chapter 72 of the 1937 Session Laws 
provides: 

"* * * The applicant shall. upon 
the filing of said application, (\) pay 
to the county treasurer the registra
tion fee, as provided in Section 1760, 
Revised Codes of Montana, 1935. and 
shall also at such time (2) pay the 
taxes assessed against said motor 
vehicle for the current year of reg
istration (unless the same shall have 
been theretofore paid for said year) 
before the application for registration 
or re-registration may be accepted by 
the county treasurer. The county 
treasurer is hereby empowered to 
make full and complete investigation 
of the tax status of said vehicle and 
any applicant for registration or re
registration must submit proof with 
respect thereto from the tax records 
of the proper county at the request 
of the county treasurer; provided, 
that nothing herein shaH be deelned 
to conflict with the provisions of 
Section 1756.6. Revised Codes of 
Montana, 1935, and the provisions 
hereof shall be construed in connec
tion therewith. 

"The amount of taxes on said mo
tor vehicle shaH be computed and 
determined by the county treasurer 
on the basis of the levy of the year 
preceding the current year of appli
cation for registration or re-registra
tion and such determination shall be 
entered on the application form in a 
space provided therefor. 

"Motor vehicles are hereby declared 
to be assessable for taxation as of 
and on the first day of January in 
each year irrespective of the time 
fixed by law for the assessment of 
other classes of personal property 
and irrespective of whether or not 
the levy and tax may be a Ibn upon 
real property within the State of 
Montana, provided that in no event 
shall any motor vehicle be the subject 
of assessment, levy and taxation more 
than once in each year, viz., the first 
day of January in each year, which 
shall be the time of assessment for 
tax purposes of motor vehicles in 
stock, in dealers' possession or in 
dead storage, as well as in use, sub
sequent registrations. if any, of the 
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