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services. III all cases of doubt, the
retirement board shall determine
whether allY persall is a teacher as
defined in this act.
"(5) 'Member' shall mean any person included in the membership system as provided in Section 4 of this
act.
"(6) 'Service' shall mean sen-ice
as a teacher as described ill su bsection (4) of this section and paid for
by an employer as described in subsection (3) of this section.
"(7) 'Prior service' shall mean
service as a 'teacher' or in a similar
capacity outside the State, rendered
prior to the date of establishment of
the system, for which credit is allowable as provided in Section 5 of
this act."
Paragraphs (1) and (a) of Section
4 of said chapter provide:
"(1) The membership of the retirement shall consist of the following:
(a) All persons who were teachers in the public schools of the state
during the school year nineteen hundred and thirty-six to nineteen hundred and thirty-seven, and who continue to be teachers shall become
members as of the date of establishment, except that any such teacher
may notify the board on or before
the thirtieth day of November, nineteen hundred and thirty-seven. in
such form as the board may prescribe.
that he does not desire to become a
member, and in such case the board
shall exclude him from the membership."
Paragraph (l) of Section 5 of said
chapter provides:
"M e m b e r s hip Application and
Creditable Service.
(1) Under such rules and regulations as the retirement board shall
adopt, each teacher upon becoming
a member shall file with the retirement board an application showing
his date of birth, and such other
necessary information as the retirement board may require for the
proper operation of the retirement
system. If a member was a teacher
during the school year immediately
preceding the establishment of the
retirement system. and becomes a
member before the first day of Sep-

tember, nineteen hundred and thirtyeight, he shall itemize on such application all service as a teacher rendered prior to the date of establishment, including service in a similar
capacity in other states rendered by
him prior to the first day of September, nineteen hundred and thirtvseven, for which he claims credit."In order to be a member of the system, a teacher must have taught in
the public schools of the State of
Montana during the school year 19361937, and if a person was a teacher
during said time she shall be given
prior service credit for teaching outside of the state, which would include
Fort Peck. for the years prior to
September I, 1937. If the school you
taught in was not a public school of
the State of l\'Iontana, then you are
not entitled to such credit.
The facts in relation to the Fort
Peck school where you have taught
are as follows: No Valley County tax
money is spent for the operation of
the school. School facilities are provided for by the Fort Peck Recreational Association. The countv receives no taxes from property s:tuated
within the reservation. The administration of the Fort Peck Reservation,
including- the schools, is under the exclusive jurisdiction of the federal government, and agencies thereof. and
while it is true that Montana educational standards are maintain "c\. vet
the State and county education1.1 authorities are excluded from any control.
State v. Bruce, 69 Pac. 2nd 97.
Therefore, it follows that the school
wherein you are teaching is not a public
school of the State of Montana. and
as you have not taught in a public
school of the State of Montana during
the school year 1936-1937, you are not
entitled to prior service credit for the
time you taught in the Fort Peck
school.

Opinion No. 205.
Schools and School Districts-Maintenance.
HELD: Liability for maintenance
of buildings erected by school districts
organized under the provisions of Sections 1301.1, 1301.3, 1301.5, and amendments thereof, is on the county in
which such districts are located.
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December 6, 1937.
Mr. H. B. Landoe
County Attorney
Bozeman, Montana
Dear Mr. Landoe:
You have submitted the following
three questions for our opinion:
"1. Will the cost of maintenance
and operation, including insurance,
on the building erected by the Gallatin County High School District have
to be paid by the Gallatin County
High School District, which comprises thirty-three school districts, or
Gallatin County?
"2. Will the cost of maintenance
and operation including insurance of
the high school building, which was
maintained as the Gallatin County
High School and is now used in conjunction with the structure erected by
the Gallatin County High School, be
paid by the district or by the Gallatin
County?
"3. Is the Gallatin County High
School District established as a permanent district under the afore mentioned laws which will enable it to
have an existence as such after the
indebtedness created by said district
for the completion of its Public
Works program has been liquidated
or will the property revert to Gallatin
County High School and will the
district be dissolved?"
Inasmuch as the three questions are
inseparably related, T shall consider
the same together and without making
a separate answer on each.
Sections 1301.1, 1301.3, 1301.5 provide as follows:
Section 1301.1. "High school trustees may undertake public works
program-petition not necessary. In
counties having a county high school
the board of trustees of the countv
high school and the boards of trustee's
of any school districts maintaining
high schools, are hereby designated
as the boards of trustees of the respective high school districts established under this act.
"To effectuate the purpose of this
act, the hoard of trustees of any high
school district, as herein provided for,
is hereby authorized to undertake a
program of public works in the construction. improvement, repair of
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buildings and equipment for the same
for the use of any or all high schools
in such high school district. Such
proceedings may be commenced by
resolution upon the part of such board
of trustees of such high school district of its own motion and without
any petition being filed therefor."
Section 1301.3. "Bonds may be issued by trustees. The boards of
trustees of high school districts established under this act are hereby
vested with the power and authority
to issue and negotiate coupon bonds
on the credit of high school districts
in conformity with and for anyone
or more of the purposes provided in
existing statutes, or statutes that may
be hereafter enacted."
Section 1301.5. "Construction of
Act. This act shall not repeal any
statute now in force, nor prevent the
exercise of powers as elsewhere in
the statutes of this state provided. It
shall constitute an additional and cumulative method of borrowing money
and of carrying out the powers herein
authorized. The high school districts
created under the provisions of this
act, are for construction, repair, improvement and equipment purposes
only, and it shall not be construed so
as to interfere with or repeal any
existing laws relating to the maintenance or operation of high schools
within the county."
The last paragraph of Section I,
16, of the 1937 Session Laws,
provides:
Ch~pter

"To effectuate the purpose of this
act, the board of trustees of any high
school district, as herein provided for,
is hereby authorized to undertake a
program of public works in the
construction, improvement, repair of
buildings, and equipment for the same
for the use of any or all high schools
in such high school district. Such
proceedings may be commenced by
resolution upon the part of such board
of trustees of such high school district
of its own motion and without any
petition being filed therefor."
The high school district created under the authority of Chapter 119 of the
1935 Codes, and amendments thereto,
was organized for the purpose of undertaking a program of public works
in the construction, improvement, re-
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pair of buildings, and equipment for the
same for the use of any or all high
schools in such high school district,
and to liquidate the indebtedness occasioned thereby. The obligation of
the district so created is circumscribed
to said expressed powers extended to
it.
The Gallatin County High School
exists !IS it formerly existed, and its
corporate powers were not disturbed
or affected; it continues to retain its
former powers, and the creation of the
new district constitutes an additional
and over-lapping corporate power. The
corporate power of the Galatin County
High School will continue to function
as it formerly did, likewise will that
of the Gallatin County High School
District. but each in its own limited
sphere.
The powers of maintenance and operation of the buildings have not been
vested in the Gal1atin County High
School District. and such power cannot
be implied. The furnishing of insurance is a part of maintenance and operation. and the new district has no such
power extended to it to incur such an
obligation. Such obligation is upon
Gallatin County.
The new school district is expressly
authorized to construct. repair, and
equip buildings for the use of high
schools within said district. Such projects are established for the use of the
high schools. and in this case for the
use of the Gallatin County High
School. No power is vested in the
new school district to own said project.
The ownership is vested in the Gallatin
County High School as distinguished
from the Gal1atin County High School
District. The statute under which the
district was created has not limited the
life of the school district for any
definite term. Theoretical1y. at least,
it is in continued existence, and during
its life it is limited in its franchise to
those matters hereinbefore expressly
enumerated. In the event it cares to
undertake additional projects, after the
completion of the present project and
its liquidation, it may do so without
being again reorganized and re-estabIished, but after it has liquidated all of
its obligations, in practical effect its
duties are suspended. Therefore, it is
my opinion that:
Gallatin County will have to pay the
cost of maintenance and operation,
including insurance on the building

erected by the Galaltin County High
School District.
Gallatin County will have to pay the
cost of maintenance and operation. including the insurance of the high school
building which was maintained as the
Gallatin County High School and is
now used in conjunction with the structure erected by the Galaltin County
High School.
Gallatin County High School District will retain its corporate powers
indefinitely, but such powers will be
limited to the express purposes defined
by statute. and when all projects to
be established have been established
and liquidated, said district will have
no further duties to perform, and while
theoretically it will continue in existence, yet for all practical purposes its
corporate powers will cease.
Opinion No. 206.
Unfair Practices-Fair Price-Agricultural Products.
HELD: 1. That fair price as used
in Section 5-A of Chapter 80. Laws of
1937. is synonymous with cost as used
in the remainder of the act.
2. When agricultural products are
sold by the original producer they become articles of commerce and are then
treated as provided by Section 3 of the
Unfair Practice Act.

December 8, 1937.
Board of Railroad Commissioners
The Capitol
Gentlemen:
You have asked for construction of
Section 5-A, Chapter 80, Laws of 1937,
and wish to know whether this particular section is to be construed to
conform with the remainder of Chapter
80, or if it is to be construed as permitting a profit for the parties enumerated in said section.
Chapter 80, known and designated
as the "Unfair Practice Act," (sec. IS)
prohibits price discrimination with intent to destroy competition (sec. 1),
and makes it unlawful "to sell, offer
for sale or advertise for sale any article
or product, or service or output of a
service trade, at less than the cost
thereof." (Sec. 3.)

