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be in violation of the law enjoining 
that duty upon the county treasurer. 
If the board were allowed to dis
pense said funds as aforesaid the same 
would constitute a withdra'wal from 
the county trea.sury without authority, 
and the establishment of an imprest 
and quasi-revol~ing fund, and the 
county treasurer S account would be 
prematurely decreased and depleted to 
the extent of the amount removed 
therefr9m, and at the time the money 
was wIthdrawn from the treasurer's 
office, from an auditing standpoint, it 
would have been expended although 
claims were neither due nor payable. 

This office has heretofore ruled that 
the state treasury shall be the deposi
tory of all state funds of the State 
Department of Public Welfare with 
the exception of an imprest fund \vhich 
the administrator of the State Public 
Welfare Department may deposit in 
banks. Provision for the establishment 
of this imprest fund is found in Part 
VIII of Chapter 82, supra. The county 
p!op~ses t.o establish what in prin
cIple IS an Imp rest fund similar to that 
imprest fund established for the state 
department. The legislature expressly 
provided for the establishment of such 
a fund by the state department, and 
for a procedure by the state depart
ment somewhat similar in principle to 
the procedure as proposed in your plan. 
The legislature omitted to provide for 
a parallel system of procedure for the 
counties. and the county department 
of public welfare, and under the fa
miliar rule of statutory interpretation 
we cannot insert what the legislature 
has omitted, nor omit what the legis
lature has inserted. 

Inasmuch as the legislature has ex
pressly provided the method of dis
pe~sing th~. funds of your county, 
whIch prOVISIOn excludes the disburse
ment of these funds in the manner you 
have proposed. it is our opinion that 
your proposed plan cannot be adopted. 
We are !lot venturing an opinion upon 
the merIts of the proposal, as that is 
a matter which must be addressed to 
future legislatures, if the same is to 
be adopted. 

Opinion No. 204. 

Teachers' Ret ire men tAct-State 
Schools-Fort Peck Reserva
~on-Prior Service Credit. 

HELD: The schools of Fort Peck 
Reservation being under the exclusive 
jurisdiction of the .federal government, 
not s1:l pported by eIther county or state 
taxatIon, are not state schools within 
the meaning of Chapter 87, Laws 1937. 

2. One who was teaching in schools 
of Fort Peck during school year of 
!936-19~7, is not entitled to prior serv
Ice credIt under the provisions of Chap
ter 87, Laws 1937. 

December 2, 1937. 

Mrs. Joseph Haughey 
1136 W. Kansas Street 
Fort Peck, Montana 

Dear l'dadam: 

You have submitted to this office 
the que~tion as to whether or not you 
are .entItled to receive prior service 
credIt, under the teachers' retirement 
~ystem, for the time. you taught school 
In the Fort Peck dIstrict on reserva
tion, in Valley County, Montana. 

From the information disclosed, it 
appears that you are now teaching in 
saId school, and taught there in the 
year 1936-1937, and for sometime pre
vious thereto. 
. Paragraphs 4, 5, 6, and 7, of Sec

tIOn I, Chapter 87, Session Laws of 
1937, provide: 

"(4) 'Teacher' shall mean any 
t~acher in the public elementary and 
h!gh schools of the State, including 
kmdergarten teachers in the public 
s.choo.ls, and shall include any school 
librarIan or physical training teach
e:, principa!, vice principal, super
:OTlsor, superintendent, county super
mtendent of schools, and any other 
~ember of the teaching or profes
sIOnal staff of any public elementary 
or high school of this State; provided 
that no person shall be deemed a 
teacher within the meaning of this 
act who is not so employed for full 
time outside vacation periods. The 
word 'teacher' shall also include any 
person employed in the office of 
or by the superintendent of public 
instruction in the performance of 
duties pertaining to instructional 
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services. III all cases of 
retirement board shall 
whether allY persall is a 
defined in this act. 

doubt, the 
determine 

teacher as 

"(5) 'Member' shall mean any per
son included in the membership sys
tem as provided in Section 4 of this 
act. 

"(6) 'Service' shall mean sen-ice 
as a teacher as described ill su bsec
tion (4) of this section and paid for 
by an employer as described in sub
section (3) of this section. 

"(7) 'Prior service' shall mean 
service as a 'teacher' or in a similar 
capacity outside the State, rendered 
prior to the date of establishment of 
the system, for which credit is al
lowable as provided in Section 5 of 
this act." 

Paragraphs (1) and (a) of Section 
4 of said chapter provide: 

"(1) The membership of the re
tirement shall consist of the follow
ing: 

(a) All persons who were teach
ers in the public schools of the state 
during the school year nineteen hun
dred and thirty-six to nineteen hun
dred and thirty-seven, and who con
tinue to be teachers shall become 
members as of the date of establish
ment, except that any such teacher 
may notify the board on or before 
the thirtieth day of November, nine
teen hundred and thirty-seven. in 
such form as the board may prescribe. 
that he does not desire to become a 
member, and in such case the board 
shall exclude him from the member
ship." 

Paragraph (l) of Section 5 of said 
chapter provides: 

"M e m b e r s hip Application and 
Creditable Service. 

(1) Under such rules and regula
tions as the retirement board shall 
adopt, each teacher upon becoming 
a member shall file with the retire
ment board an application showing 
his date of birth, and such other 
necessary information as the retire
ment board may require for the 
proper operation of the retirement 
system. If a member was a teacher 
during the school year immediately 
preceding the establishment of the 
retirement system. and becomes a 
member before the first day of Sep-

tember, nineteen hundred and thirty
eight, he shall itemize on such appli
cation all service as a teacher ren
dered prior to the date of establish
ment, including service in a similar 
capacity in other states rendered by 
him prior to the first day of Sep
tember, nineteen hundred and thirtv
seven, for which he claims credit."-

In order to be a member of the sys-
tem, a teacher must have taught in 
the public schools of the State of 
Montana during the school year 1936-
1937, and if a person was a teacher 
during said time she shall be given 
prior service credit for teaching out
side of the state, which would include 
Fort Peck. for the years prior to 
September I, 1937. If the school you 
taught in was not a public school of 
the State of l\'Iontana, then you are 
not entitled to such credit. 

The facts in relation to the Fort 
Peck school where you have taught 
are as follows: No Valley County tax 
money is spent for the operation of 
the school. School facilities are pro
vided for by the Fort Peck Recrea
tional Association. The countv re
ceives no taxes from property s:tuated 
within the reservation. The adminis
tration of the Fort Peck Reservation, 
including- the schools, is under the ex
clusive jurisdiction of the federal gov
ernment, and agencies thereof. and 
while it is true that Montana educa
tional standards are maintain "c\. vet 
the State and county education1.1 au
thorities are excluded from any control. 

State v. Bruce, 69 Pac. 2nd 97. 

Therefore, it follows that the school 
wherein you are teaching is not a public 
school of the State of Montana. and 
as you have not taught in a public 
school of the State of Montana during 
the school year 1936-1937, you are not 
entitled to prior service credit for the 
time you taught in the Fort Peck 
school. 

Opinion No. 205. 

Schools and School Districts-
Maintenance. 

HELD: Liability for maintenance 
of buildings erected by school districts 
organized under the provisions of Sec
tions 1301.1, 1301.3, 1301.5, and amend
ments thereof, is on the county in 
which such districts are located. 
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