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state funds but may, if in distress, receive temporary relief from either
state or county funds until such time
as such transients may be returned
to their state of legal residence or
state of origin. If transient families
are stranded and without means of
return, their transportation may be
paid from state funds."
If a person has not resided in the
State of Montana for a period of one
year, and six months in the county
where he has made application for
relief, it may generally be said that
he is an inter-state transient. An abstract definition of transient means a
person who is in a community, place.
or state, as the case may be, for a brief
space of time. Webster's New International Dictionary defines transient
as follows: "staying for a short ! ime;
not regular or permanent; a brief
duration."
Paragraph (a) of Section II, Part Il,
Chapter 82, supra, defines a person who
is entitled to (continued) general relief,
and by the process of exclusion and
elimination. persons not entitled to
such relief are inter-state transients
and entitled to only temporary relief,
as distinguished from continued general relief. Webster's New International Dictionary defines temporary as
follows: "lasting for a time only; existing or continuing for a limited time
only."
Paragraph (d) of Section II, Part
II of said chapter. provides that interstate transients shall not be eligible
for continued assistance from state
funds, but may, if in distress. receive
temporary relief from either state or
county funds until such time as such
transient mav be returned to his state
of legal residence or state of origin.
Such persons are excluded from continued aid and shall receive only temporary aid until such time as they
may be returned to their state of legal
residence or state of origin.
The statute does not establish a line
of demarcation in reference to the time
during which temporary aid shaH be
extended. and to do so is obviously
impossible. Each case must be governed by its own facts. and generally
the facts in every case are dissimilar.
A family may have moved into Montana, securing at the time what appeared to be permanent employment,
and intending to separate from either

the state of origin or state of legal
residence, and intending to adopt :'lonlana as the state of their permanent
residence. In such a case temporary
aid would be for a greater duration
than it would be for a person with
less fixed intention. In other words,
the intent of the legislature was, and is,
to invest discretion in the relief department, either state or county as
the case may be. in determining the
length of time temporary aid can be
extended to inter-state transients, and
such discretion shall be exercised in
accordance to all the facts in each particular case.
Opinion No. 202.
Clerk of Court - Fees - Adoption Justice Court Appeals.
HELD: The Clerk of Court has no
authority to charge a fee for filing
petition for adoption, or for filing
transcript on appeal from Justice Court
in a criminal matter.
November 30, 1937.
Mr. E. O. Overland
County Attorney
Big Timber, Montana
My dear Mr. Overland:
You have submitted, for my opinion,
the following questions:

"1. In adoption proceedings should
the clerk of the court make a charge
of $5.00 for filing the petition for
adoption?
2. In an appeal in a criminal case
by the defendant in Justice Court to
the District Court, should the clerk
make a charge of $5.00 for filing the
transcript of appeal?"
Section 4918, and so much thereof
as is applicable, provides:
"At the commencement of each
action or proceeding, the clerk must
coHect from the plaintiff the sum of
five dollars, and for filing a complaint
in intervention the clerk must collect
from the intervenor the sum of five
doHars;
"And the defendant, on his appearance, must pay the sum of two dollars
and fifty cents (which includes al1 the
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fees to be paid up to the entry of
jUdgment)."
It will be noted herein that the above
section refers to the fees a plaintiff
and defendant must pay.
Section 9008 provides for one form
of action only. and in such actions
(see Section 9009) the party complaining is known as the plaintiff. and the
adverse party as the defendant. Such
form of actions can only be commenced within the periods prescribed
in sections 9012 to 9066.
Adoption proceedings have no relation to the above descrihed actions. and
a party to an adoption proceeding is
not designated as either a plaintiff or
a defendant. A proceeding for adop.tion is made by application. and is
properly styled "application for adoption," and is sometimes styled as "petition for adoption." Either form is
correct.
Section 5861 refers to the proceedings as an application for adoption.
Jurisdictional requisites required for
an action are dissimilar to those required for an adoption proceeding.
This refers not only to the forms of
the proceedings, but also the manner
and requirements relating to process
of service. An adoption proceedings is
usually one of an ex parte nature and
Section 4918 has no reference to ex
parte proceedings; it usually contemplates an action or proceeding involving parties plaintiff and defendant.
The clerk of the court cannot charge
a fee in any matter unless clearly authorized to do so, and Section 4918,
being the only statute applicable, does
not clearly, or at all. authorize the
clerk of the court to charge the applicant a fee in an adoption proceeding.
State ex n~1 Baker v. District Court.
24 Mont. 425.
Section 4918 requires the payment
by both plaintiff and defendant of certain filing fees, and the partv appealing, whether plaintiff or defendant.
from the Justice Court to the District
Court must pay the sum of $5.00.
Tnasmuch as the state is not compelled to pay the fees to file a criminal
action. and inasmuch as the state cannot appeal ordinarily from a judgment
in a criminal action. it is quite apparent
that Section 4918. as far as fees are
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concerned, has no application in criminal actions, and such action generally
applies only to civil and other actions
or proceedings.
It is the policy of the law to afford
every defendant in a criminal action
the free and untrammeled privilege of
exercising all of his constitutional
rights, and to subject an appellant in
such an action to pay a fee in order
to make an appeal from a Justice to a
District Court would tend to thwart
that right and invade his constitutional
prerogatives. Therefore, it is my opinion that the clerk of the court is without authority to make a charge for
filing a petition for adoption or for
filing a transcript of appeal in a criminal case from a Justice Court to the
District Court .
Opinion No. 203.

Public Welfare-County Commissioners-Poor Fund-Expenditures, Method of.
HELD: Poor funds of cOllnty
whether for purposes of \Velfare Act,
or otherwise, must he expended by
county commissioners upon claim and
warrant.
2. There is no authority of law permitting the county commissioners to
establish a revolving imprest fund in
a bank and draw against such funds
by check for payments of relief claims.
December 2. 1937.
Mr. W. A. Brown
State Examiner
The Capitol
My dear Mr. Brown:
You have submitted to this office
the following inquiry, which was submitted to your office by the Board of
County Commissioners of Yellowstone
County:
"The present method of handling
the county relief claims for payment
by the county is proving too cumbersome and inefficient. as well as causing delays in the matter of paying
these cases. The district supervisor
for the Montana Welfare Department. together with local relief officials, the county commissioners. and
county clerk and auditor have endeavored to devise some means of

