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the purposes of said patrol as provided in this act. and warrants thereon shall be issued as provided by
law."
Section 1741.7 designates certain offenses committed outside of incorporated towns, over which the highway
patrol has jurisdiction. Other sections
of the law extend the jurisdiction of
the patrol, in a limited number of
offenses committed, to within the incorporation. In offenses against the
highway laws, committed upon the
highways, outside of incorporated cities
or towns, the patrol has not exclusive
jurisdiction; such offenses are equally
within the county officials' jurisdiction.
Subject to a few exceptions, within an
incorporated city or town, the patrol
has no jurisdiction of said offenses.
If an official, other than a patrolman,
has caused an offender to be prosecuted and a fine has resulted, the
county shall receive the entire amount
of said fine, less of course the cost,
which cost shaH be disbursed to the
persons entitled thereto.
It has been held by a former attorney
general (Nagle), Opinion No. 330, Vo!'
16, Opinions of Attorney General, that:
"In the event that the arrest is
made by a sheriff or other peace officer, even though the defendant be
charged with violating some provisions of the highway patrol act,
the fines received do not properly
belong to the State Highway Patrol
Revolving Fund."
If the arrest is made by patrolmen
for an offense cognizable by them, the
fines shall accrue to the State Highway
Patrol Revolving Fund, less the cost,
which cost shan accrue to the county,
to be disbursed to the persons entitled
thereto.
Among other provisions, Section
1741.12 provides:

.. * * * provided that from said
fund (meaning the State Highway
Patrol Revolving Fund) shan be
paid an court costs and fees, and
expenses of the counties, in the event
prisoners have been boarded."
In other words, fines resulting from
the arrests by patrolmen, for offenses
within their jurisdiction, shaH be received and be remitted to the state
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treasurer of Montana, and credited to
the State Highway Patrol Revolving
Fund. A separate account shaH be
kept thereof, and at the time of the
payment of said fines there shall be
filed with said treasurer a complete
statement showing the total of the
fines received and other matters. But
the county is authorized. before the
remittance of the same, to first deduct
said cost and payout the same to the
persons entitled thereto. The amount
of said cost is not required to be first
forwarded to the state treasurer, and
later remitted, upon order of the patrol,
to the persons entitled thereto. To
do so would be an idle and useless
act, and would create embarrassment
and additional accounting. The costs
expended and paid are adequately itemized in the county, and the patrol's
interest in the same is amply safeguarded. Occasions may arise in some
cases where a jury is caHed, and the
jury is entitled to prompt payment of
its fees, and unless the county assumed
such costs, the jury could not receive
the immediate and prompt payment of
its fees.
It must be presumed, when legal
charges for costs have been submitted
and anowed, that there would be no
advantage to the highway patrol in
receiving the entire fines, and later
having to cause the cost to be remitted
back to the county. On the other
hand, your attention has been already
called to the many inconveniences that
may so arise.
Therefore, it is m,y opinion that for
aH arrests made by patrolmen for
offenses within their jurisdiction, the
Highway Patrol Revolving Fund shall
be the recipient, less the costs involved,
which shaH be retained by the county,
to be disbursed to the persons entitled
thereto. And for all arrests by the
sheriff. or other peace officer, under
the Highway Patrol Act, the county
shall receive the same.
Opinion No. 199.
Teachers' Retirement Act-Salary
Eligibility Under New System.
HELD: A teacher disqualified for
a pension under former system, by
reason of receiving salary from other
source is entitled under new system to
receive such pension.
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November 19. 1937.

Hon. Ray N. Shannon
State Treasurer and Chairman,
Teachers' Retirement Board
The Capitol
Dear Mr. Shannon:
Mr. John W. Mahan, City Attorney
of Helena, Montana. has submitted to
this office the inquiry as to whether
or not A. J. Roberts is entitled to the
benefits of a teacher's pension. Inasmuch as a decision upon this matter
must be arrived at by the board, I
am addressing our answer to his communication to you.
From the facts stated in Mr. Mahan's
communication. it appears that Mr.
Roberts, having fulfilled the age and
service requirements. involuntarily retired under the former teachers' retirement system. Upon his retirement.
being eligible for a pension thereunder.
he received the same for so:ne period
of time, and thereafter. being- elected
mayor of the City of Helena. he received a salary from that source in
excess of two thousand dollars per
annum. and, in accordance with the
provisions of Section 1117, became
temporarily ineligible to continue receiving the benefits of that pension
provided for in Sections 1113 to 1132,
inclusive, which sections relate to the
former teachers' retirement system.
Section 20 of Chapter 87 of the 1937
Session Laws expressly provides that
all acts and parts of acts in conflict
with said chapter are repealed. The
members who retired under the former
retirement system, as aforesaid, acquired certain benefits based upon their
age and service qualifications. which
qualifications were expressly provided
in both the former and present retirement systems.
It is not necessary for me to determine whether or not the legislature
had the power to create a qualification
which would exclude a member from
the benefits of the former retirement
act, as it did in Section 1117, for the
reason that the general language found
in Section 12 of Chapter 87 has repealed Section 1117. Section 1117 is
repealed because it conflicts with the
general language of Section 12 of said
Chapter 87.
The new retirement system has increased the age and service qualifications found under the former act, yet

the benefits members recei\'ed under
the former system have been preserved
and recognized in the new act. Mr.
Roberts was entitled to the benefits
under the former system, subject to a
temporary disability which would reinvest upon the termination of said
temporary disability. The rights of
members under the former system
have been preserved within the new
system, but the detriments, and particularly this detriment, have not been
re-established. The legislature has specifically defined the rights of members
of the former system, and having done
so, such rights become exclusive, and
having omitted to include the two
thousand dollar salary qualification. as
found in Section 1117, the same cannot
be inserted therein. An express rule of
statutory construction forbids the insertion of that which is omitted. or
the omission of that which is inserted.
Paragraph (4) of Section 12 of said
Chapter 87, provides:
"Any such person who having retired upon a retirement allowance
under said former retirement system,
shall have retired after having served
as a teacher for at least thirty-five
school years, fifteen of which. including the last ten years, shall have
been in the schools of this State, and
who shall elect under the next preceding subdivision of this section to
receive his interest in said public
school teachers' retirement salary
fund and said public school teachers'
permanent fund in the form of an
annuity, shall be entitled, while he
shall remain retired, to receive and
be paid from the said pension accumulation fund an annual allowance
which, together with his said annuity,
shall equal the sum of $600.00. Any
other person retired upon such allowance who shall elect to receive his
interest in said funds in the form of
an annuity shall, upon reaching the
age of sixty years, be entitled, while
he shall remain retired, to receive
and be paid from the said pension
accumulation fund an annual a!1owance, which together with his said
annuity, shall equal a sum which
shall be that proportion of $600.00
which the number of school years
which he shall have served as a
teacher, and credited under the former
retirement system bears to thirtyfive."
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The facts in :Mr. Roberts' case come
squarely within the above statute. It
is presumed that the legislature, when
enacting Chapter 87, took into consideration the existing laws upon the
subject. We have every right to presume that new legislation shall be in
accordance to equity, and in consideration of rights formerly existing. If
Mr. Roberts, who was compelled to
involuntarily retire under the former
system, had retired under the new act
after September 1, 1937, no one would
attempt to contend that the fact that
he is receiving a salary from other
sources in excess of two thousand
dollars per annum would act as a
disqualification to receiving his pension,
and to. now contend that because he
retired under the former act, when the
new act does not contain a salary
qualification, would be to assume a
legislative purpose inconsistent with
the elementary rules of statutory construction.
Therefore, it is my opinion that Mr.
Roberts is now entitled to the benefits
of a teacher's pension, although he is
now receiving a salary from other
sources than teaching school, in excess
of the sum of two thousand dollars
per year.
Opinion No. 200.
Public Welfare-Foor Fund-Emergency-General ReliefGrants-in-Aid.
HELD: 1. Chapter 82, Laws 1937,
does not require that the poor fund
be entirely depleted before the state
will grant aid, but only that those accounts set up for the purposes of old
age assistance, aid to needy dependent
children, aid to needy blind. and general relief, be so depleted.
2. If those accounts are depleted,
and transfers of surpluses from other
accounts of the poor fund cannot be
made. and no transfers can be made
in accordance with Section 4470.3 and
all other conditions requisite are shown
to exist. the county is entitled to a
grant in aid from the state welfare
funds.
3. General Relief, as provided in
Chapter 82, does not include expenses
of operation of county hospital, salaries and expenses of county physician,
hospitalization of county patients at
Galen. or other medical care or hos-
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pitalization, refund of poor taxes, 111terest on poor fund warrants, or expenses of burial of the poor.
4. The county welfare board may
use grants in aid for general relief as
that term is herein defined, but not
for medical care and hospitalization or
other institutional care.
5. An emergency, as that term is
used in Chapter 82, exists with regard
to the poor fund when all accounts
set up within the poor fund for the
purpose of all parts of Chapter 82
are exhausted, and there is a demand
for relief, and there are no surplus
moneys in other county funds which.
under Section 4470.3. R. C. :\'1. 1935.
can be transferred to the poor fund.
6. It being mandatory on the county
commissioners to levy the six mills
provided by law. this being the statutory limit, there can be no further
levies for the poor fund, even in an
emergency.
N ovem ber 22, 1937.
Board of County Commissioners
of Silver Bow County
Butte. Montana.
Gentlemen:
Your Honorable Board has submitted the following inquiries to this
office for our opinion:
"Does section 82 of Session Laws
of 1937 provide that the poor fund
of a county be entirely depleted before the state will grant aid?
"I f the budget allowance provided
for the operation of the Public Welfare Act are insufficient to maintain
its operation, in what manner are the
counties to replenish this fund?
"Does general relief as provided
in Chapter 82 of Session Laws of
1937 include the costs and operation
of a county hospital. the salaries and
expenses of a county physician, the
hospitalization of county patients at
the State Tuberculosis Institution at
Galen, refund of poor taxes, Industrial Accident Board fees, interest on
poor fund warrants. and burial of
poor?"
Relative to the same matter, Mr.
T. M. Brandjord, Administrator of the
State Department of Public Welfare.

