OPINIOKS OF THE ATTORNEY GENERAL
"'Teacher' shall mean any teacher
in the public elementary and high
schools of the State, * * *."
Paragraph 7 of Section I of said
chapter provides:
"'Prior service' shall mean service
as a 'teacher,' or in a similar capacity
outside the State, rendered prior to
the date of establishment of the system, for which credit is allowable as
provided in Section 5 of this act."
Paragraph (I) of Section 5 of said
chapter provides:
"Under such rules and regulations
as the retirement board shall adopt,
each teacher upon becoming a member shall file with the retirement
board an application showing his date
of birth, and such other necessary
information as the retirement board
may require for the proper operation
of the retirement system. If a member was a teacher during the school
year immediately preceding the establishment of the retirement system,
and becomes a member before the
first day of September, nineteen hundred and thirty-eight, he shaH itemize
on such application all service as a
teacher rendered prior to the date of
establishment, including service in a·
similar capacity in other states rendered by him prior to the first day of
September, nineteen hundred and
thirty-seven, for which he claims
credit."
The language in said Section S· has
application to a teacher in the schools
of Montana, and she must have been
a teacher in the school year immediately preceding September 1, 1937, and
have taught such time in the schools
of the State of Montana, and if she
has complied with stich condition, then
any prior service in the State of Idaho
can be credited to that teacher. While
service in the State of Idaho, during
the school year 1936-1937, would be a
prior service to the first day of September, 1937, the statute does not state
that service as a teacher in another
state shall be immediately preceding
the first day of September. 1937. and
it follows that if the service had been
rendered during the school years 1935
and 1936, such service would be service
prior to the first day of September,
1937, although not service immediately
preceding 1936 and 1937.
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In view of the definite language of
the forepart of said section, which requires the teacher to teach the school
year immediately preceding September
I, 1937, our only conclusion must be
that if the teacher has taught in the
State of Idaho, during the school years
1936 and 1937. then she cannot obtain
prior .service, if employed this year in
Montana.
"4. Is it compulsory for a teacher,
with thirty-five years of service and
under age sixty, to contribute five per
cent of salary, while employed. until
age sixty to obtain retirement benefits ?"
Paragraph (a), under the general
topic "Annuity Savings Fund," as hereinbefore quoted, makes it the duty of
the employer to deduct monthly from
the payroll of every member, five per
centum of her earnings, but no employer shall make any deductions for
such purposes from the compensation
of a member who has attained the age
of sixty and rendered thirty-five years
of creditable service, if such a member
elects not to contribute.
The statute requires that before a
member may elect not to contribute.
two conditions must exist: First, that
she has attained the age of sixty, and,
secondly, that she rendered thirty-five
years of creditable service. The statute
uses the word "and" and not "or." If
the teacher has taught thirty-five years
and is under sixty years of age, sh~
must contribute to the annuity savings
fund until she reaches the age of sixty
in order to obtain the retirement bene~
fits.
Opinion No. 196.
Counties-School Districts-County
Attorney, Mileage Fees to Be
Paid by the County.
HELD: Mileage expenses incurred
by the county attorney in the performance of his duties on behalf of
school districts must be borne by the
county.
November 19. 1937.
Mr. H. B. Landoe
County Attorney
Bozeman, Montana
Dear Mr. Landoe:
You have asked if the county is
liable for mileage expenses incurred by
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the county attorney on work in behalf
of a school district within the county,
or if the school district itself must
stand such expense.
The county attorney is more than a
mere county officer, his duties extend
beyond the confines of the county and
down into the subdivisions thereof.
The county attorney is primarily an
officer of the state, he must prosecute
in the name of the state and on its
behalf and he is, in this respect an
assistant to the Attorney General, and
under his supervision. (Section 4819,
R. C. M. 1935; State ex reI. Nolan v.
District Court, 22 Mont. 25, 55 Pac.
916.) In recognition of this principle,
half his salary is paid by the state and
half by the county for which he is
elected.
(Article VIII, Section 19,
Montana Constitution.)
He is also the legal adviser of the
county and all the subdivisions, the
school districts, irrigation districts and
townships. (Section 4819.) He is the
legal adviser to the county superintendent and the school trustees. (Section 1328.) He must assist the board of
school trustees of each district in his
county in their bonding procedure.
(Section 1224.23.)
For all these duties outside his obligations directly to the county, he receives no additional compensation, and
must perform them. as a part of his
office. In other words, the county is
merely a convenient subdivision for
dividing up the legal problems of the
state, and the county attorney is placed
therein as a composite officer, taking
care of all the problems that arise
within that particular subdivision. He
is attorney for all of them, but he
receives his salary from the county
and state only.
While the state, by the Constitution,
pays one-half the salary, the burden of
paying the legitimate expenses incurred
by the county attorney falls on the
county. This is true when he is acting
on strictly county business and equally
true when he is on business of one of
the political subdivisions within the
county. In incurring mileage expense
on behalf of a school district, the
county attorney would be required to
submit his claim to the county commissioners, who would determine if
this were a necessary and valid claim,
as provided by Section 4465.11. If it is
determined that such a trip was neces-

sary, then it would be a proper charge
against the county and should be paid
in accordance with Sections 4884 and
4884.1.
Opinion No. 197.
Highway Patrol-Justice of PeaceFees-Court Costs.
HELD: 1. Justice fees are costs in
all class townships.
2. In counties where Justice receives
a salary, the fees of Justice are paid to
County Treasurer; in other townships,
such fees are retained by the Justice.
3. Costs in cases of violation of
Highway Act are Justice fees, fees of
jurors and witnesses, and fees for service of process.
4. In case of violation of Highway
Act, where arrests are made by the
patrolman, the county is entitled to the
cost of board of prisoners.

November 19, 1937.
Mr. L. C. Boedecker
Supervisor Montana State
Highway Patrol
Helena, Montana
Dear Sir:
You have submitted to this office the
question as to what constitutes court
costs in the prosecution of cases involving a violation of the highwa'y
patrol act.
Paragraph 2 of Section 8 of Chapter
182, 1937 Session Laws, provides:
"For the purpose of this act only,
the fees of justices of the peace in
all offenses in which the fine is five
dollars or less shall be $1.00, but if
the fine is in excess of five dollars
the justice of the peace shall be permitted the fee now prescribed by law;
provided that no additional fees shall
be paid justices of the peace where
salaries are fixed by law."
That part of Section 4926 which is
applicable herein provides:
"The foIlowing is the schedule of
fees which must be coIlected by justices of the peace in every criminal
action instituted in the justice court,
to-wit:

