
OPI~IONS OF THE ATTORNEY GENERAL 235 

such fund in the near future. This 
Board is engaged in the construction 
of certain irrigation projects of the 
greatest economic value to the State 
of Montana, and in pursuance of the 
program authorized by the Legisla
ture of this State. The Board has de
pleted its available funds and unless 
it can temporarily overdraw such fund, 
one or more of such projects must be 
closed down and great and irreparable 
injury to the State may accrue. 

The conservation revolving fund of 
the State Water Conservation Board 
was authorized by Sections 349.63-
349.65, R. C. M. By the terms of this 
Act the conservation revolving fund 
includes monies appropriated by the 
Legislature and also monies repaid to 
the Board or monies from any other 
source. 

House Bill No. 369, pages 686-690, 
1937 Session Laws, contains the bien
nial appropriation for the State Water 
Conservation Board. Each year twenty 
per cent of the Liquor Control Act to 
the extent of $300,000.00 is appropri
ated. In addition thereto there is 
appropriated all monies remaining in 
the fund on March 1, 1937, and all 
monies paid or repaid to the Board 
from any source not expressly appro
priated to some other fund. 

Section 12 of Article XII of the 
Constitution of Montana provides: 

"No appropriation shall be made 
nor any expenditures authorized by 
the Legislative Assembly whereby the 
expenditures of the State during any 
fiscal year shall exceed the total tax 
then provided for by law, and ap
plicable to such appropriation or ex
penditure unless the Legislative As
sembly making such appropriation 
shall provide for levying such suf
ficient tax not exceeding appropria
tions or expenditures within such 
fiscal year." 

The Supreme Court of this State has 
held in the case of State ex reI. Tipton 
versus Erickson, 93 Montana 466, that 
this provision of the Constitution does 
not prevent the issuance of warrants 
upon the general fund where same are 
within the anticipated annual income 
of the State. Therefore, it may be 
said that this Constitutional provision 
does not absolutely prohibit the issu
ance of warrants under such conditions. 

Chapter 40 of the Laws of 1937, in 
its title, provides in part as follows: 

"An Act to prohibit any * * * de
partment maintained in whole or in 
part by the State from expending or 
contracting to expend any amount in 
excess of the annual income from 
legislative appropriation and other 
authorized sources * * *." 

Therefore, if an overdraft does not 
exceed the funds which will be avail
able before the close of the year, it 
would not seem to be prohibited by 
the statute last cited. 

I have also examined Article V, 
Section 34, of the Constitution, and 
R. C. M. 1935, in relation to the issu
ance of warrants, and Section 180, in 
relation to the registry of State war
rants, and I do not find that a warrant 
under the conditions mentioned is pro
hibited by the Constitutional or Statu
tory provisions. 

I am therefore of the opinion that 
under the conditions mentioned in this 
opinion, the State Water Conservation 
Board may temporarily overdraw its 
account, and you would be justified in 
issuing warrants provided, however, 
that the Board is not authorized to 
exceed in anyone year its annual 
appropriation and income. 

Opinion No. 195. 

Teachers' Retirement Act-Prior Serv
ice Certificate--Service in Foreign 

State - Expense Fund - Ex
emptions-Contributions. 

HELD: 1. On "prior service cer
tificate" teacher may not have credit 
for service in a foreign state. 

2. No teacher member is exempt 
from paying the $1.00 annual expense 
cost. 

3. A teacher employed outside of 
the state during the years 1936-37 can
not receive prior service credit. 

4. To be exempt from payment of 
5% contribution, teacher member must 
be not less than sixty years of age 
and have rendered thirty-five years of 
service. 
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November 18, 1937. 

Mr. Ray N. Shannon 
State Treasurer and Chairman, 

Teachers Retirement Board 
The Capitol 

Dear Mr. Shannon: 

You have submitted the following 
four questions for our opinion: 

"1. On a prior service certificate, 
maya teacher claim credit for teach
ing service in a foreign country, as 
for example, teaching in Canada?" 

Chapter 87 of the 1937 Session Laws, 
when referring to "another state" and 
"outside of the State," has reference 
to the states within the United States, 
including the District of Columbia and 
the territories and dependencies of the 
United States (see Sections 16, 10713). 
Therefore, it follows that a teacher 
may not claim prior service credit for 
her teaching service in a foreign coun
try. 

"2. Can any teacher now employed, 
who becomes a member of the retire
ment system, be exempt from the 
dollar per year expense charge? This 
particularly arises in connection with 
teachers with thirty-five years of 
service, past age sixty who are still 
employed." 

Paragraph (a), under general topic, 
"Expense Fund," on page 236 of the 
1937 Session Laws, provides: 

"The retirement board shall deter
mine annually the amount required 
to defray such expense in the ensuing 
fiscal year. There shall be deducted 
from the compensation of each mem
ber by the several employers the 
sum of one dollar for each year, in 
addition to all other deductions here
in provided, which sum shall be trans
mitted to the retirement board in the 
same manner as herein provided for 
the transmission of other member 
contributions, and such sums so de
ducted shall become a part of, and be 
charged to, said expense fund, and 
shall not become a part of the mem
bers' accumulated contributions." 

Paragraph (a), under the general 
topic, "Annuity Savings Fund," on 

page 231 of the 1937 Session Laws, 
provides: 

"Each employer shall deduct from 
the compensation of each member 
on each and every payrolI of such 
member for each and every payroll 
period subsequent to the date on 
which such member became a mem
ber an amount equal to five per 
centum of such member's earnable 
compensation but no employer shall 
make any deductions for annuity pur
poses from the compensation of a 
member who has attained the age of 
sixty and rendered thirty-five years 
of creditable service if such a member 
elects not to contribute." 

While a teacher, who has attained 
the age of sixty and rendered thirty
five years of creditable service, may 
elect not to contribute to the annuity 
savings fund, yet at the same time 
she is a member under the Retirement 
Act, and, as such, the statute spe
cifically compels her employer to de
duct the sum of one dollar per year 
to help defray the expense fund of the 
Act. The purpose, of course, of such 
contribution is to aid in the administra
tion of the Act, and the member re
ceives, or at least the legislature as
sumed that she received, some benefit 
through the administration of the Act, 
although the member, haying arrived 
at that age and rendered said service, 
has elected not to contribute to the 
annuity savings fund. 

Therefore, it follows that such teach
er cannot be exempt from the dollar 
per year expense charge. 

"3. Can a teacher employed in any 
. state, say Idaho, during 1936-1937, 
obtain prior service if employed this 
year in Montana?" 

Paragraph (3) of Section 1 of said 
chapter provides: 

"'Employer' shall mean the State 
of Montana or the board of trustees 
of any school district employing 
teachers subject to the provisions of 
this act; or other agency of and 
within the State by which the teacher 
is paid." 

So much of paragraph (4) of Section 
of said chapter, as is necessary for 

a decision, provides: 



OPINIOKS OF THE ATTORNEY GENERAL 237 

"'Teacher' shall mean any teacher 
in the public elementary and high 
schools of the State, * * *." 
Paragraph 7 of Section I of said 

chapter provides: 

"'Prior service' shall mean service 
as a 'teacher,' or in a similar capacity 
outside the State, rendered prior to 
the date of establishment of the sys
tem, for which credit is allowable as 
provided in Section 5 of this act." 

Paragraph (I) of Section 5 of said 
chapter provides: 

"Under such rules and regulations 
as the retirement board shall adopt, 
each teacher upon becoming a mem
ber shall file with the retirement 
board an application showing his date 
of birth, and such other necessary 
information as the retirement board 
may require for the proper operation 
of the retirement system. If a mem
ber was a teacher during the school 
year immediately preceding the es
tablishment of the retirement system, 
and becomes a member before the 
first day of September, nineteen hun
dred and thirty-eight, he shaH itemize 
on such application all service as a 
teacher rendered prior to the date of 
establishment, including service in a· 
similar capacity in other states ren
dered by him prior to the first day of 
September, nineteen hundred and 
thirty-seven, for which he claims 
credit." 

The language in said Section S· has 
application to a teacher in the schools 
of Montana, and she must have been 
a teacher in the school year immedi
ately preceding September 1, 1937, and 
have taught such time in the schools 
of the State of Montana, and if she 
has complied with stich condition, then 
any prior service in the State of Idaho 
can be credited to that teacher. While 
service in the State of Idaho, during 
the school year 1936-1937, would be a 
prior service to the first day of Sep
tember, 1937, the statute does not state 
that service as a teacher in another 
state shall be immediately preceding 
the first day of September. 1937. and 
it follows that if the service had been 
rendered during the school years 1935 
and 1936, such service would be service 
prior to the first day of September, 
1937, although not service immediately 
preceding 1936 and 1937. 

In view of the definite language of 
the forepart of said section, which re
quires the teacher to teach the school 
year immediately preceding September 
I, 1937, our only conclusion must be 
that if the teacher has taught in the 
State of Idaho, during the school years 
1936 and 1937. then she cannot obtain 
prior .service, if employed this year in 
Montana. 

"4. Is it compulsory for a teacher, 
with thirty-five years of service and 
under age sixty, to contribute five per 
cent of salary, while employed. until 
age sixty to obtain retirement bene
fits ?" 

Paragraph (a), under the general 
topic "Annuity Savings Fund," as here
inbefore quoted, makes it the duty of 
the employer to deduct monthly from 
the payroll of every member, five per 
centum of her earnings, but no em
ployer shall make any deductions for 
such purposes from the compensation 
of a member who has attained the age 
of sixty and rendered thirty-five years 
of creditable service, if such a member 
elects not to contribute. 

The statute requires that before a 
member may elect not to contribute. 
two conditions must exist: First, that 
she has attained the age of sixty, and, 
secondly, that she rendered thirty-five 
years of creditable service. The statute 
uses the word "and" and not "or." If 
the teacher has taught thirty-five years 
and is under sixty years of age, sh~ 
must contribute to the annuity savings 
fund until she reaches the age of sixty 
in order to obtain the retirement bene~ 
fits. 

Opinion No. 196. 

Counties-School Districts-County 
Attorney, Mileage Fees to Be 

Paid by the County. 

HELD: Mileage expenses incurred 
by the county attorney in the per
formance of his duties on behalf of 
school districts must be borne by the 
county. 

November 19. 1937. 
Mr. H. B. Landoe 
County Attorney 
Bozeman, Montana 

Dear Mr. Landoe: 

You have asked if the county is 
liable for mileage expenses incurred by 
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